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Environment and Natm-al Resources Division 

Environmental Enforcement Section Telephone (202) 616-6552 
P. O. Box 7611 Facsimile (202) 616-6584 
Washington, DC 20044-7611 

February 3 , 1999 
VIA OVERNIGHT MAIL 

TO: Attached Counsel of Record List 

Re: United States v. City of Albion. Michigan et al., Civ. 
No. 1:97CV1037, (W.D. Mich.)--Revised Draft Consent 
Decree. 

Dear Counsel: 

Enclosed is a revised, draft, proposed Consent Decree in the 
above-referenced matter based on our telephone conference calls of 
January 26, 28 and 29, 1999. In this version, I've deleted 
previously incorporated edit features to reduce the complexity of 
the document. In addition, I've included with edit features, the 
specific revisions discussed on the telephone calls of the above 
dates, proposed language faxed me after the calls, as well as 
certain revisions based on input from mid-level managers at U.S. 
DOJ and U.S. EPA. I will discuss these on our next telephone 
conference call. In addition, I've indicated in brackets those 
areas of the text where counsel agreed on the above telephone calls 
to furnish proposed language, but which was not received by the 
date of this letter. 

As stated previously, final terms of settlement are subject 
to approval of the appropriate management officials of the U.S. 
DOJ and U.S. EPA. If there are any questions regarding the 
enclosures, please do not hesitate to contact me. I look forward 
to further productive discussions on our scheduled conference call 
of Monday, February 8, 1999 at 10:00 AM eastern time. Thank you 
for your continued efforts and cooperation in seeking resolution 
of this matter through settlement. 

Sincerely, 

Lois J. Schiffer 
Acting Assistant Attorney General 
Environment and Natural Resources 

ision 

rancis J. Biros 
Trial Attorney 
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Counael for the City of Albion. MI: 

Charles M, Denton 
Varnum, Riddering, Schmidt & Howlett, L.L.P. 
Bridgewater Place 
333 Bridge Street, N.W. 
Grand Rapids, Michigan 4 9504 
(616)336-6000 
(616)336-7000 fax 

Counsel for Cooper Tndustries, Inc. and Corning. Inc. 

Mel Moseley 
Warner, Norcross & Judd L.L.P. 
900 Old Kent Building 
111 Lyon Street, N.W. 
Grand Rapids, Michigan 49503 
(616)752-2000 
(616)752-2500 fax 

Counsel for Decker Manufacture ncr Com. : 

Michael L. Caldwell 
Fink Zausmer, P.C. 
31700 Middlebelt Road, Suite 150 
Farmington Hills, Michigan 48334 
(248)851-4111 
(248)851-0100 fax 

Philip Moilanen 
Bullen, Moilanen, Klaasen & Swan, P.C. 
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(517)788-8500 
(517)788-8507 fax 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 
Plaintiff, 

V. 

CITY OF ALBION, MICHIGAN, 
Defendantn'hird-Party 
Plaintiff, Counter-
Defendiant, Counter-
Claimant, 

V. 

COOPER INDUSTRIES, INC. and 
CORNING. INCORPORATED, 

Third-Party Defendants, 
Counter-Claimants and 
Third-Party Plaintiffs, 

DECKER MANUFACTURING 
CORPORATION, 

Third-Party Defendant, 
Counter-Claimant 
and Cross-ClaimanL 

CaseNo. 1:97-CV-1037 

Hon. David W. McKeague 

Mag, Joseph G. Scoville 

CONSENT DECREE 
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I. BACKGROUND 

A. The United States of America ("United States"), on behalf of the Administrator of 

the United States Environmental Protection Agency ("EPA"), filed a complaint in this matter 

against the City of Albion, Michigan, (the "Crty") pursuantto Sections 106(b), 107(a) and 

113(g)(2) of the Comprehensive Environmental Response, Compensation, and Liabilrty Act of 

1980, as amended. ("CERCLA"), 42 USC. §§ 9606(b), 9607(a) and 9613(g)(2). 

B. The United States in its Complaint seeks, inter alia: (1) reimbursement of costs 

incurred by EPA and the Department of Justice for response actions at the Albion-Sheridan 

Township Landfill Superfund Site at 29976 Erie Road, i n . ^ ^ ^ Sheridan Township, Calhoun 

County, Michigan, (the "Site") together with accmed interest; (2) a declaratory judgment that the 

City is liable, jointly and severally, for all future response costs incurred by the United States in 

connection with the Site; and (3) civil penalties for violation of a Unilateral Administrative Order 

("UAO"), Docket No. V-W-96-C-316, issued on October 11,1995 by EPA under Section 

106(a). 42 U.S.C. § 9606(a). t o ^ f o u r Qfjlthe potentially responsible parties ("PRPs") in this 

matter, including ihe City, to conduct response actions at the Site. 

C. The City filed a Third-Party Complaint against Cooper Industries, Inc. ('Cooper') 

and Coming Incorporated ("Coming"), two other PRPs identified by the EPA, but not named in 

the United States' principal Complaint. Additionally, in response to a Counterclaim filed against 

the City by Third-Party Defendant Decker Manufacturing Co. ("Decker"), the City filed a 

Counterclaim against Decker. The City filed its Third-Party Complaint against Cooper and 

Corning and Counterclaim against Decker, alleging that they are liable pursuant to CERCLA, 42 

U.S.C. §§ 9607(a) and 9613(f), Part 201 ofthe Michigan Natural Resources and Environmental 

Protection Act ("NREPA"). as amended, M.C.L. § 324.20126a, Section 20129(3) of NREPA. 

- 1 -
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M.C.L. § 324.20129(3), common law and statutory contribution, and other applicable Federal 

and State taw. Among other relief, the City seeks cost recovery and contribution from the 

Third-Party Defendants for any damages or costs of response incurred by the City in 

conjunction with the Site or as a result of the principal Complaint. 

D. Cooper and Coming filed Counterclaims against the City alleging that the City is 

liable pursuant to CERCUK Section 107,42 U.S.C. § 9607, and NREPA Section 20126, M.C.L. 

§ 324.20126, for past and future response costs incurred and to be incurred by Cooper and 

Coming at the Site. Additionally, Cooper and Corning seek contribution from the City pursuant 

to CERCLA Section 113, 42 U.S.C, § 9613, NREPA Section 20129(3), M.C.L. § 324.20129(3), 

and common law contribution. Cooper and Coming also seek a declaratory Judgment pursuant 

to the Dectaratory Judgment Act, 28 U.S.C. § 2201 gt seg., finding the City liable to Cooper and 

Coming for damages and response costs that have been or will be incuned at the Site. Cooper 

and Coming also filed a Third-Party Complaint against Decker alleging that Decker is liable 

pursuant to CERCLA Section 107, 42 U.S.C. § 9607, and NREPA Section 20126. M.C.L. § 

324.20126, for past and future response costs incunred and to be incun'ed by Cooper and 

Corning at the Site. Additionally, Cooper and Corning seek contribution from Decker pursuant 

to CERCLA Section 113. 42 U.S.C. § 9613, NREPA Section 20129(3). M.C.L. § 324.20129(3), 

and common law contribution. Cooper and Corning also seek a dectaratory judgment pursuant 

to the Declaratory Judgment Act, 28 U.S.C. § 2201 jet seg.. finding Decker liable to Cooper and 

Coming for damages and response costs that have been or will be incurred at the Site. 

E, Decker filed a Counterclaim and Cross-claim against Cooper/Coming and the City, 

respectively, seeking contribution pursuant to Section 113(f) of CERCLA, 42 U.S.C. § 9613(f), 

Section 29(3) of NREPA, M.C.L. 324.20129(3). as well as common law, toward the resppnse 

costs Decker has incun'ed in connection with the Site. Decker also seeks a dectaratory 

- 2 -
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judgment pursuant to the Declaratory Judgment Act, 28 U.S.C. § 2201 gt sea., finding the City. 

Cooper and Coming t jiable to Decker for damages and response costs that have been or will 

be incurred at the Site. 

F. The City, Cooper, Corning and Decker (collectively the "Settling Defendants") 

filed Answers and Affirmative Defenses denying liabitity. Settling Defendants do not admit any 

tiability to the Plaintiff or each other arising out of the transactions or occurrences alleged in the 

Complaint, Counterclaims. Cross-Claims and Third-Party Complaints and deny that the release 

or threatened release of hazardous sub5tance(s) at or from the Site constitutes an imminent or 

substantial endangermisnt to the public health or welfare or the environment. 

G. tn accordance with the NCP and Section 121 (f)(1 )(F) of CERCLA. 42 U.S.C. 

§ 9621(f)(1)(F), EPA notified the State of Michigan (the "State") on June 6,1995 of negotiations 

with the PRPs regarding the implementation ofthe remedial design and remedial action 

("RD/RA") for the Site, and EPA provided the State with an opportunity to participate in such 

negotiations. 

H. In accordance with Section 1220)(1) of CERCLA, 42 U.S.C. § 9822(i)(1)j EPA 

notified the U.S. Department of Interior on June 6,1995 of negotiations with the PRPs 

regarding the release of hazardous substances that may have resulted in injury to the natural 

resources under Federal trusteeship. 

I . Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Site on 

the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the 

Efidgrai Register on October 4,1989, 54 EM- Reg. 41000,41021. 
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J. In response to a release or a substantial threat of a release of a hazardous 

substance(s) at or from the Site, EPA commenced on January 30,1992, a Remedial 

Investigation and Feasibility Study ("Rt/FS") for the Site pursuant to 40 C.F.R. § 300.430. 

K. EPA completed an RI/FS Report in or about September 1994. 

L. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of 

the completion ofthe FS and ofthe proposed plan for remedial action on Septemt)er 26,1994, 

in a major local newspaper of general circulation. EPA provided an opportunity for written and 

oral comments from the public on the proposed plan for remedial action. A copy of the 

transcript of the public meeting is avaitable to the public as part of the administrative record 

upon which the Regional Administrator based the selection of the response action. 

M. The decision by EPA on the remedial action to be implemented at the Site is 

embodied in a final Record of Decision ("ROD"), executed on March 28, 1995, on which the 

State had a reasonable opportunity to review and comment and on which the State has given 

its concun-ence. The ROD includes EPA's explanation for any significant differences between 

the final plan and the proposed plan as well as a responsiveness summary to the public 

comments. Notice of the final plan was published in accordance with Section 117(b) of 

CERCLA, 42 u s e . § 9617(f). " ^ f ^ 

N. EPA issued the UAO. Docket No. V-W-96-C-316.totheCity, Cooper/Corning 

and Decker on October 11,1995. The City, Cooper, Coming and Decker filed writtet 

comments and objections to the UAO, and challenged the validity ofthe UAO. Pursuant to the 

UAO, Cooper and Corning completed a Remedial Design for the selected remedial action 

("RA") at the Site, that was approved by EPA, in or about August 1997. Cooper and Coming 

completed an RA Wori< Plan, that was approved by EPA on September 4,1997. Decker, 
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through its wholly owned subsidiary, CDC Associates, Inc. ("CDC"), has acquired certain 

properties adjacent to the Site in order to provide the access required to implement the RA. 

O. Decker and EPA negotiated a separate Consent Decree, lodged with the Court on 

May 27, 1998 (the "Decker Consent Decree"). The City. Cooper and Corning have submitted 

timely objections to the Decker Consent Decree. This Consent Decree Is intended to 

supersede the Decker Consent Decree. The United States agrees to move the Court to 

withdraw the Decker Consent Decree at the same time it lodges this Consent Decree, and such 

motion shall not be opposed by the City, Cooper or Coming. Upon entry of this Consent 

Decree by the Court, the Decker Consent Decree shall be null and void and of no legal effect. 

P. Cooper and Coming (the "Settling RA Defendants"), agree to perform the RA 

construction at the Site, pursuant to the EPA-approved RA Work Plan and RD, attached as 

Appendices A and E, respectively, and incorporated herein by reference. The City and Decker 

(the "Settling O&M Defendants"), agree to perfonn the Operation and Maintenance ("O&M") of 

the RA at the Site, pursuant to the EPA-approved O&M Plan, attached as Appendix B, and 

incorporated herein by reference. Within fourteen (14) days after entry of this Consent Decree 

by the Court, EPA agrees to withdraw the UAO, Docket No. V-W-96-C-316, issued on October 

11,1995 to the City, Cooper, Coming and Decker. Based on the information presently 

available to EPA, EPA believes that the Work will be properiy and promptly conducted by the 

Settling Defendants if conducted in accordance with the requirements of this Consent Decree 

and its a/yppendices. 

Q. Solely for the purposes of Section 1130) of CERCLA, 42 U.S.C. § 9613(j), the 

Remedial Action, including the Operation and Maintenance, selected by the ROD and the Wori( 

to be performed by the Settling Defendants shall constitute a response action taken or ordered 

by the President. 

- 5 -
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R. The Parties recognize, and the Court by entering this Consent Decree finds, that 

this Consent Decree has been negotiated by the Parties in good faith and implementation of 

this Consent Decree will expedite the cleanup ofthe Site and will avoid prolonged and 

complicated litigation between the Parties, and that this Consent Decree is fair, reasonable, and 

in the public interest. 

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

II. JURISDICTION 

1 This Court has jurisdiction over the subject matter of this action pursuant to 28 

U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has 

personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent 

Decree and the underiying c (Complaints, Settling Defendants waive att objections and defenses 

that they may have to jurisdiction of the Court or to venue in this District. Settling Defendants 

shall not challenge the terms of this Consent Decree or this Court's jurisdiction to enter and 

enforce this Consent Decree. 

111. PARTIES BOUND 

2. This Consent Decree applies to and is binding upon the United States and upon 

Settling Defendants and their successors and assigns. Any change in ownership or corporate 

status of a Settling Defendant including, but not limited to, any transfer of assets or real or 

personal property, shall in no way alter such Settling Defendant's responsibilities under this 

Consent Decree. 

3. Settling Defendants shall provide a copy of this Consent Decree to each 

Siip^iivising c Gontractor hired by them to perform the Wori< (as defined below) required by this 

- 6 -
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Consent Decree (but not each employee of such contractors) and to each person representing 

any Settling Defendant with respect to the Site or the \Noik and shall condition att contracts 

entered into hereunder upon performance ofthe Wori< in conformity with the terms of this 

Consent Decree. Settling Defendants or their contractors shall provide written notice of the 

Consent Decree to all subcontractors hired to perform any portion ofthe Work required by this 

Consent Decree. Settling Defendants shall nonetheless be responsible for ensuring that their 

contractors and subcontractors perform the Woric contemplated herein in accordance with this 

Consent Decree. With regard to the RA Woric undertaken pursuant to this Consent Decree, 

each RA contractor and subcontractor shall be deemed to be in a contractual relationship with 

the Settling RA Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. 

§ 9607(b)(3). With regard to the O&M Woric undertaken pursuant to this Consent Decree, each 

O&M contractor and subcontractor shall be deemed to be in a contractual relationship with the 

Settling O&M Defendants within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. 

§ 9607(b)(3). 

IV. DEFINITIONS 

4. Unless othenwise expressly provided herein, terms used in this Consent Decree 

which are defined in CERCLA or in regulations promulgated under CERCLA shall have the 

meaning assigned to them in CERCLA or in such regulations. Whenever tenms listed below are 

used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, 

the following definitions shall apply: 

"Adjacent Parcels" shall mean the former "Gill" and "Prater" properties located adjacent 

to the Site purchased by Decker, through CDC, for implementation ofthe RA. The Adjacent 

Parcels are described in Appendix C. - /— f 

-> ^ z ^ "-^^ ^ 

file:///Noik
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"CERCLA" shall mean the Comprehensive Environmental Response. Compensation, 

and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq. 

"Consent Decree" shall mean this Cpniiri i Decree and ally^ppendices attached hereto 

(listed in Section XXX\). In the event of conflict between this Consent Decree and any a 

Appendix to this Consent Decree, this Decree shall control. 

"Day" shall mean a calendar day unless expressly stated to be a working day. "Woricing 

day" shall mean a day other than a Saturday, Sunday, or Federal; or State ^i:>Cl^ holiday. In 

computing any period of time under this Consent Decree, where the last day would fall on a 

Saturday, Sunday, or Federal; or State o i iC^ holiday, the period shall run until the close of 

business of the next woricing day. 

"EPA" shall mean the United States Environmental Protection Agency and any 

successor departments or agencies of the United States. 

"Future Response Costs" shall mean all costs, including, but not limited to, direct and 

indirect costs, that the United States incurs in reviewing or developing plans, reports and other 

items pursuant to this Consent Decree, verifying the Work, or othenwise implementing, 

overseeing, or enforcing this Consent Decree, including, but not limited to, payroll costs, 

contractor costs, travel costs, laboratory costs, and the costs incuned pursuant to Sections Vlli. 

(Remedy Review) commencing on the date of entry of this Decree. 

"Interest." shall mean interest at the rate specified for interest on investments of the 

Hazardous Substance Superfund established under Subchapter A of Chapter 98 of Title 26 of 

the U.S. Code, compounded on October 1 of each year, in accordance with 42 U.S.C. 

§ 9607(a). 
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"Matters Addressed" in this Consent Decree shall mean all response actions taken or to 

be taken, and all response costs/ncurred or to be incunred by the United States or any other 

person with respect to the Sits. The "Matters Addressed" in this Consent Decree do not include 

those response costs or those response actions as to which the United States has reserved its 

rights under this Consent tJecree (except for claims for failure to comply with this Decree), in 

the even^j-i^i^dlisiitl^^ij^^ that the United States asserts such rights against the Settling 

Defendants (X)ming within the scope of such reservations. 

"Municipal Solid Waste" shall mean all waste materials generated by households, 

including single and multi-family residences, and hotels and motels. The term also includes 

waste materials generated by commercial, institutional, and industrial sources, to the extent 

such wastes (A) are essentially the same as waste normally generated by households, or (B) 

are collected and disposed of with other municipal solid waste or sewage sludge as part of 

normal municipal solid waste collection services and, regardless of when generated, would be 

considered conditionally exempt small quantity generator waste under regulations issued 

pursuant to Section 3001(d)(4) of the Solid Waste Disposal Act;i (42 U.S.C. § 6921(d)(4)). 

Examples of Municipal Solid Waste include food and yard waste, paper, clothing, appliances, 

consumer product packaging, disposable diapers, office supplies, cosmetics, glass and metal 

food containers, elementary or secondary school science laboratory waste, and household 

hazardous waste. The term does not include combustion ash generated by resource recovery 

facilities or municipal incinerators, or waste from manufacturing or processing (including 

pollution control) operations not essentially the same as waste normally generated by 

households. 

9-
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"National Contingency Plan" or "NCP" shall mean the National Oil and Hazardous 

Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 

U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto. 

"Operation and Maintenance" or "O&M" shall mean all activities specified in the O&M 

Plan approved by EPA, pursuant to this Consent Decree, ROD, the Remedial Design, and to 

be undertaken by the City and Decker. 

"O&M Performance Standards" shall mean the measures of achievement of the O&M 

Wbric, as set forth in the ROD, the Remedial Design, and O&M Woric Plan^jijbutyritliifc^ 

tpith^'icShtiriJi^r^^ 

"O&M Woric" shall mean all activities pursuant to the EPA-approved O&M Plan that the 

City and Decker are required to perfomi under this Consent Decree, except those required by 

Section XXMW (Retention of Records). 

"Operation and Maintenance Plan" or "O&M Plan" shall mean the document referenced 

in Paragraph 18 and approved by EPA, and any amendments thereto, attached as Appendix B, 

and incorporated herein by reference. 

"Owner, Operator, or Lessee of Residential Property" shall mean a person who owns, 

operates, manages, or leases Residential Property and who uses or allows the use of the 

Residential Property exclusively for residential purposes. 

"Paragraph" shall mean a portion of this Consent Decree identified by an arabic numeral 

or an upper case letter. 

"Parties" shall mean the United States and the Settling Defendants. 

-10 
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"Past Response Costs" shall mean all costs, including, but not limited to, direct and 

indirect costs, that the United States paid at or in connection with the Site through the date of 

entry of this Consent Decree, plus Interest on all such costs which has accrued pursuant to 42 

u s e . § 9607(a) through such date. 

"RA Perfonnance Standanis" shall mean the measures of achievement of the RA Work, 

as set forth in the ROD and the Remedial Design, RA Work Plan, and Construction Quality 

Assurance Plan. 

"PlaintifT' shall mean the United States of America. 

"RA Work" shall mean all activities pip^^n^it(i)i:th|:EF^^ 

Cooper and Coming are required to perfomi under this Consent Decree, except those required . - n , 

by Section DOCVtl (Retention of Records)tv[Mili!M(*s|liiyllJî ^p c/v^v^^-A^-^ ^ivnwXv-?^? 

"RCIRA" shall mean the Solid Waste Disposal Act. as amended, 42 U.S.C. §§ 6901 gt 

seq. (also known as the "Resource Consen/ation and Recovery Act"). 

"Record of Decision" or "ROD" shall mean the EPA Record of Decision relating to the 

Site signed on March 28,1995, by the Regional Administrator, EPA Region 5, or his/her 

delegate, and all attachments thereto. The ROD is attached as Appendix D 

"Remedial Action" or "RA" shatt mean those activities, except for Operation and 

Maintenance, to be undertaken by Cooper and Coming to implement the ROD, in accordance 

with the final Remedial Design and Remedial Action Work Plans and other plans approved by 

EPA. 

-11 
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"Remedial Action Woric Plan" or "RA Woric Plan" shall mean the document referenced in 

Paragraph 11 and approved by EPA, and any amendments thereto, attached as Appendix A, 

and incorporated herein by reference. 

"Remedial Design" or "RD" shall mean those activities undertaken by Cooper and 

Coming to develop the final plans and specifications for the Remedial Action and approved by 

EPA. The Remedial Design is attached as Appendix E and incorporated herein by reference. 

"Residential Property" shall mean single or multi-family residences, including accessory 

land, buildings, or improvements incidental to such dwellings, which are exclusively for 

residential use. 

"Section" shall mean a portion of this Consent Decree identified by a roman numeral. 

"Settling Defendants" shall mean, collectively, the Settling RA Defendants and the 

Settling O&M Defendants. 

"Settling O&M Defendants' shall mean the City and Decker. 

"Settling RA Defendants" shall mean Cooper and Coming. 

"Sewage Sludge" means solid, semisolid, or liquid residue removed during the treatment 

of municipal waste water, domestic sewage, or other waste water at or by publicly owned or 

federally owned treatment worics. 

"Site" shatt mean the Albion-Sheridan Township Landfill Superfund Facility, 

encompassing approximately 18 acres, located at 29975 East Erie Road in Sheridan Township, 

Calhoun County, Michigan and depicted generally on the map attached as Appendix F. 

12 
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"Small Business" shall mean any business entity that employs no more than 100 

individuals and is a "small business concem" as defined underthe Small Business Act (15 

U.S.C. 631 et sea.). 

"Smalt Nonprofit Organization" shall mean any organization that does not distribute any 

part of its income or profit to its members, directors, or officers, employs no more than 100 paid 

individuals at the involved chapter, office, or department, and was recognized as a nonprofit 

organization under Section 501(c)(3) ofthe Internal Revenue Code of 1986. 

"State" shall mean the State of Michigan, including, but not limited to, the Michigan 

Department of Environmental Quality ("MDEQ"). 

"Supen/ising O&M Contractor" shall mean any of the principal contractors retained by 

the Settling O&M Defendants to supervise and diroct the implementation of the O&M Woric 

under this Consent Decree. 

"Supervising RA Contractor" shall mean any of the principal contractors retained by the 

Settling RA Defendants to supen/ise and direct the implementation ofthe RA Work under this 

Consent Decree. 

"United States" shall meian the United States of America. 

"Waste Material" shall mean (1) any "hazardous substance" under Section 101(14) of 

CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42 

U.S.C. § 9601(33); [(3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C. 

§ 6903(27); and (4) any "hazardous substance" under the Michigan Natural Resources and 

Environmental Protection Act ("NREPA"). as amended, MCL 324.20101. 

"Woric" shatt mean, collectively, the RA Woric and O&M Work. 
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V. GENERAL PROVISIONS 

5. Objectives ofJhe Parties. The objectives of the Parties in entering into this 

Consent Decree are to protect public health, welfare and the environment at the Site by the 

design and implementation of response actions at the Site by the Settling Defendants, to 

reimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling 

Defendants, as well as the claims of Settling Defendants against each other, as provided in this 

Consent Decree. 

6. Commitments by Settling Defendants 

a. ^i|i||Sii(ing1iii^ and Coming^ shall finance and 

perfomn the Remedial Action in accordance with this Consent Decree, the ROD, and the EPA-

approved Remedial Design and RA Work Plan, and other plans, standards, specifications, and 

schedutes set forth herein or developed by Cooper and Coming and approved by EPA pursuant 

to this Consent Decree. The ̂ i i l nS iC5Si \ | ; i i ^^ and Decker; shall finance and 

perform the Operation and Maintenance in accordance with this Consent Decree, the ROD. the 

O&M Plan, and all plan amendments and other plans, standards, specifications, and schedutes 

set forth herein or developed by the City and Decker and approved by EPA pursuant to this 

Consent Decree. The City and Decker shall also reimburse the United States for Past and 

Future Response Costs as provided in this Consent Decree. 

b. The obligations of thei^ittiiiig^RA P i ^ ^ and Coming to 

finance and perform the Remedial Action under this Consent Decree are Joint and several as to 

Cooper and Coming dnly. In the event of the insolvency or other failure of either Cooper or 

Coming to implement the requirements of this Consent Decree, the remaining Settting RA 

> shall comptete all such requirements. The obligations of the SettliiFig O&tyt 
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[D f̂erietant6;;City and Decker- to finance and perfonn the Operation and Maintenance, under 

this Consent Decree are Joint and several as to the City and Decker qrity. In the event of the 

insolvency or other failure of either the City or Decker to implement the O&M requirements of 

this Consent Decree, the remaining l l i l l i i i s i j i i l p i i i f ena^ complete all such O&M 

requirements. The obligations of the City and Decker to pay Past and Future Response Costs 

under this Consent Decree are several o j i S i n ^ riot Joints 

7. Compliance With AoDlicahle I :̂ w All activities undertaken by Settling Defendants 

pursuant to this Consent Decree shall be performed in accordance with the requirements of alt 

applicable federal and state taws and regulations. Settling Defendants must also comply with 

alt applicable or relevant and appropriate requirements of all Federal and state environmental 

laws as set forth in the ROD and the EPA-approved Remedial Design and RA Woric Plan and 

O&M Plan. The activities conducted pursuant to this Consent Decree, if approved by EPA, 

shall be considered to be consistent with the NCP. 

8. Permits 

a. As provided in Section 121(e) of CERCLA, 42 U.S.C. § 9621 (e), and 

Section 300.400(e) of the NCP, no permit shall be required for any portion of the RA Woric or 

O&M Work conducted entirely on-site (i.e.. within the areal extent of contamination or in very 

close proximity to the contamination and necessary for implementation of the RA Woric or O&M 

Woric). Where any portion of the RA Woric that is not on-site requires a federal or state permit 

or approval. Settling RA Defendants shall submit timely and complete applications and take all 

other actions necessary to obtain all such IRA-related permits or approvals. Where any portion 

of the O&M Work that is not on-site requires a federal or state permit or approval. Settling O&M 

Defendants shall submit timely and complete applications and take all other actions necessary 

to obtain all such O&M-related permits or approvals. 
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b The Settling Defendants may seek relief under the provisions of Section 

XX (Force Majeure) of this Consent Decree for any delay in the performance of the RA Woric or 

O&M Wori< resuming from a failure to obtain, or a delay in obtaining, any permit required for the 

RA Woric or O&M Woric. 

c. This Consent Decree is not, and shall not be construed to be, a penmit 

issued pursuant to any f̂̂ ederal or state statute or regulation. ' - (hZ^ 

9. Notice to Successors-in-Tltle i , _ - ^ *^ V J ^ " ' ^ j ^ ^ ' ' ^ 

a. At least 30 days pnorjlo the conveyance tplaiiyienilii^volli V n u ' ^ Z ^ 0^ 

UniirK^i|)ip^ra^ any interest in the /Acljacent Parcels, including, but 

not limited to, fee interests, leasehold interests, and mortgage interests. Decker shall give the 

grantee written notice of (i) this Consent Decree, (ii) any instrument by which an interest in real 

property has been conveyed that confers a right of access to the Site (hereinafter referred to as 

"access easements") pursuant to Section X (Access and Institutional Controls), and (iii) any 

instrument by which an interest in real property has been conveyed that confers a right to 

enforce restrictions on the use of such property (hereinafter referred to as "restrictive 

easements") pursuant to Section X (Access and Institutional Controls). At least 15 days prior to 

such conveyance, Decker shall also give written notice to EPA, the State,:theiOity:andi^jf;t^ 

hav i | i n !# r^ 

6pii!!tng::t|i^::Dflif^ of the 

proposed conveyance, including the name and address of the grantee, and the date on which 

notice ofthe Consent Decree, access easements, and/or restrictive easements was given to 

the grantee. 
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b. In the event of any such conveyance, Decker's obligations under this 

Consent Decree, including, but not limited to, its obligation to provide access and institutional 

controls with respect to the Adjacent Parcels, as well as to abide by such institutional controls. -̂  i\ r ^ ' . ^ 
t>, i...e£( a ^ s h o ^ f ^ — ^ •^ ' 

pursuant to Section X (Access and Institutional Controls) of this Consent Decree, shall continue ''^'Z^l^^CziZ 

to be met by Decker. In no event shall the conveyance release or othenwise affect the liability ^ d V ^ c V ^ ^ 

of Decker to comply with all provisions of this Consent Decree, absent the prior written consent 

of EPA. If the United States approves, the grantee may perform some or all of the Work under 

i 
. this Consent Decree. 
t( 
r. 
' c. As set forth in the Agreement for Access to Adjacent Parcels attached as 
f? 
ll Appendix O, Decker and its subsidiary CDC agree to permit Settling RA Defendants to remove 
I' 
[ and use, free of any charge, fee, or assessment, any reasonabley necessary soil fill material 
[i 

from the Adjacent Parcels, provided that Cooper and Coming take the necessary actions to 

eliminate any unsafe conditions or drainage problems caused by their use of such soil fill 

material prior to completion of the RA Woric. tifhieiiSiBillnff R^̂  and Comingi^ 

shall name Decker ir̂ dilGlD ;̂̂  as «H^ additional insured^; on any general liability insurance 

policies written with respect to implementation ofthe F^ on Adjacent Parcels- Additionally, the 

Site security ] | i | ; l i f iH i r t ^ ^ and Comingi install as part of the RA Woric 

shall encompass the Adjacent Parcels, {i|i^i^^6S|gti^||>^ 

VI. PERFORMANCE OF THE RA WORK BY SETTLING RA DEFENDANTS 

10. Selection of RA Supervising Contractor. 

a. All aspects of the RA Work to be performed by Cooper and Coming, 

pursuant to Sections VI (Perfonnance of the RA Work by Settling RA Defendants), Vlli 

(Remedy Review), IX (Quality Assurance, Sampling and Data Analysis), and XVII (Emergency 
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Response) of this Consent Decree shall be under the direction and supervision of the RA 

Supervising Contractor that has been selected by the Settling RA Defendants. Based on 

information provided by Settling RA Defendants, EPA has issued an authorization to proceed 

for the RA Supen/ising Contractor selected. If at any time. Settling RA Defendants propose to 

change an F?A Supervising Contractor, Settling RA Defendants shall give such notice to EPA 

and must obtain an authorization to proceed from EPA before the new RA Supervising 

Contractor performs, directs, or supervises any RA Woric under this Consent Decree. 

b. If EPA disapproves a proposed IRA Supen/ising Contractor, EPA will notify 

the Settling RA Defendants in writing. Settling RA Defendants shali submit to EPA a list of 

contractors, including the qualifications of each contractor, that would be acceptable to them 

within 30 days of receipt of EPA's disapproval of the contraclor previously proposed. EPA will 

provide written notice of the names of any contractor(s) that it disapproves and an authorization 

to proceed with respect to any ofthe other contractors. Settling RA Defendants may select any 

contractor from that list that is not disapproved and shall notify EPA ofthe name of the 

contractor selected within 21 days of EPA's authorization to proceed. 

c. If EPA fails to provide written notice of its authorization to proceed or 

disapproval as provided in this Paragraph and this failure prevents the Settling RA Defendants 

from meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent 

Decree, such Settling RA Defendants may seek relief under the provisions of Section XX 

(Force Majeure) hereof. 

11. RAWork 

a. Settling RA Defendants have submitted to EPA7 a Remedial Design and a 

woric plan for the perfonnance ofthe Remedial Action at the Site ("RA Woric Plan"), that are 
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attached as Appendices E and A, respectively, and are incorporated herein by reference and 

enforceable under this Consent Decree. EPA has also approved ^ RiA c Construction s 

Schedule, attached as Appendix i U , that is incorporated herein by reference and enforceable 

under this Consent Decree. 

b. The Remedial Action Work Plan provides for construction and implementation of 

the remedy set forth in the ROD and achievement of the RA Performance Standards, in 

accordance with this Consent Decree, the ROD, and the design ptans and specifications 

developed in accordance with the Remedial Design as approved by EPA. Settling RA 

Defendants have also submitted to EPA a Health and Safety Plan for field activities required by 

the Remedial Action Work Plan which conforms to the applicable Occupational Safety and 

Health Administration and EPA requirements including, but not limited to. 29 C.F.R. § 1910.120. 

c. Settling RA Defendants shall imptement the RA Work consistent with the Remedial 

Design and RA Work Plan, attached as Appendices A and E, in accordance with the RA c 

{(Construction s Schedule attached as Appendix '\ H. Cooper and Coming shall submit to EPA 

and the State all plans, submittals, or other deliverables required under the approved RA Woric 

Ptan in accordance with the approved schedule for review and approval pursuant to Section Xlll 

(EPA Approval of Plans and Other Submissions). jfliiiSpttlingiEA^ 

12. In performing the RA Woric, Settling RA Defendants shall meet the RA 

Perfonnance Standards and shall continue to implement the RA Woric until Settling RA 

Defendants receive a Certification of Completion of RA from EPA. EPA shall notify Settling 

O&M Defendants^^at least $6 days in advance of proposed issuance of Certification of 

view and ^ff»tder=in-goocHaith-any and oil comreeBtSzSubm^ecL. 
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c£iB3^a^onse1gTPA's-nntin<^f-pfnfw,sed^s^ ef-R^o. [M<BI 

13. Modification of the RA Woric Plan or Related Woric Plans. , <ri.^ ^ W 

a. If EPA discovers new information after the date of execution of this 

Consent Decree by Settjing Defendants and, based on such diseevery neKy-jnfojimt̂ ^^ 

determines that modification to the woric specified in the RA Work Plan, and/or in work plans 

developed pursuant to the RA Woric Plan, is necessary to achieve the RA Performance 

S tandan i s ^ to carry out and maintain the effectiveness of the Remedial Action set forth in the 

ROD, EPA may require that such modification be incorporated in the RA Vtork Plan and/or such 

work ptans. Eii iJj ialt i jpi jyiaeiiSiei 

Provided, however, that a modification may only be required pursuant to this Paragraph to the 

extent that it is consistent with the scope ofthe RA selected in the ROD. 

b. tf Cooper and Corning object to any modification of the fRA Woric Plan or 

related work ptans determined by EPA to tie necessary pursuant to this Paragraph, they may 

seek dispute resotution pursuant to Section DCXI (Dispute Resolution), Paragraph 77 (record 

review). The RA Woric Ptan and/or related work plans shatt be modified in accordance with final 

resolution of the dispute. 

c. Cooper and Coming shatt imptement any work required by any 

modifications incorporated in the RA Work Plan and/or in woric ptans developed pursuant to the 

RA Woric Ptan in acconiance with this Paragraph: i: i^?|iOt;lnc»n^i^ 

14. For the purposes of Paragraphs 13. and 58 onty, the "scope of the RA selected 

in the ROD" is: (a) removal and off-Site treatment and disposal of dmms and underground 
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V, (b) construction of ( storage tanks containing hazardous vitestes; (b) construction of a solid waste landfill cap 

consisting of a flexible membrane lineil; (c) instaltati^ of a passive landfill gas collection 

system; (d) installation of new wells and plugging of abandoned wells; and (e) SilBrsatiUIcî ^ 

institutional controls to limit land and groundwater i!jse on-Site and adjacent property. A 

contingent remedy of fpiri; trefatmerit:;C|:g^ iH sjju oxidation provided in the ROD in 

the event groundwater contaminant levels are not timely and/or sufficiently lowered is not 

included in the "scope of the IRA selected in the ROD." [Miel t&iipî jfSiî  

15. Cooper and Coming acknowledge and agree that nothing in this Consent 

Decree and the Remedial Action Work Plan constitutes a wananty or representation of any kind 

by Plaintiff that compliance with the work requirements set forth in the RA Woric Ptan will 

achieve the RA Performance Standards. 

16. Cooper and Coming shall, prior to any off-Site shipment of Waste Material from 

the Site to an out-of-state waste management facility, provide written notification to the 

appropriate state environmental official in the receiving facility's state and to the EPA Project 

Coordinator of such shipment of Waste Material. However, this notification requinement shall 

not apply to any off-Site shipments when the total volume of alt such shipments wilt not exceed 

10 cubic yards. 

a. Cooper and Corning shall includ^in the written notification the following 

information, where available: (1) the name and location ofthe facility to which the Waste 

Material are to be shipped; (2) the type and quantity ofthe Waste Material to be shipped; (3) 

the expected schedule for the shipment ofthe Waste Material; and (4) the method of 

transportation. Cooper and Coming shall notify the state in which the planned receiving facility 

is located of major changes in the shipment plan, such as a decision to ship the Waste Material 

to another facility within the same state, or to a facility in another state. 
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b. Cooper and Corning shall provide the information required by 

Paragraph 16.a as soon as practicable, and before the Waste Material is actually shipped. 

VII. PERFORMANCE OF THE O&M WORK BY SETTLING O&M DEFENDANTS 

17. Selection of O&M Supervising Contractor. 

a. All aspects of the O&M Woric to be perfomied by the City and Decker, 

pursuant to Sections VII (Performance ofthe O&M Work by Settling O&M Defendants), VIII 

(Remedy Review), tX (Quality Assurance, Sampling and Data Analysis), and DCVil (Emergency 

Response) of this Consent Decree shall be underthe direction and supervision ofthe O&M 

Supervising Contractor that has been selected by the Settling O&M Defendants and approved 

30 . 

by EPA. Within>C[day3 after lodging of this Consent Decree, Settling O&M Defendants shall 

notify EPA in writing ofthe name, title and qualifications of any contractor proposed to t>e their 

O&M Supervising Contractor. EPA will issue a notice of disapproval or an authorization to 

proceed. If at any time, Settling O&M Defendants propose to change ah O&M Supervising 

Contractor, Settling O&M Defendants shall give such notice to EPA and must obtain an 

authorization to proceed from EPA beforc the new O&M Supervising Contractor performs, 

directs, or supervises any O&M Work under this Consent Decree. 

b. tf EPA disapproves a proposed O&M Supervising Contractor, EPA witl 

notify the Settling O&M Defendants in writing. Settling O&M Defendants shall submit to EPA a 

list of contractors, including the qualifications of each contractor, that would be acceptable to 

them within 30 days of receipt of EPA's disapproval of the contractor previously proposed. EPA 

will provide written notice of the names of any contractor(s) that it disapproves and an 

authorization to proceed with respect to any of the other contractors. Settling O&M Defendants 
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may select any contractor from that list that is not disapproved and shall notify EPA of the name 

ofthe contractor selected within 21 days of EPA's authorization to proceed. 

c. tf EPA fails to provide written notice of its authorization to proceed or 

disapproval as provided in this Paragraph and this Allure prevents the Settling O&M 

Defendants from meeting one or more deadlines in a plan approved by the EPA pursuant to this 

Consent Decree, such Settling O&M Defendants may seek relief under the provisions of 

Section DOC (Force Majeure) hereof. 

18. Operation and Maintenance 

a. Settling O&M Defendants have submitted to EPA, and EPA has approved, 

a plan and schedule for the perfonnance of the Operation and Maintenance at the Site ("O&M 

Plan"), that is attached as Appendix B and is incorporated herein by reference and enforceable 

under this Consent Decree. The O&M Plan provides for implementation of the Operation and 

Maintenance consistent with the ROD and achievement of the O&M Performance Standards 

Within 10 days ef lodging ef this Consent Decree Byiipjjj^'ii::li999. Settling O&M Defendants 

shall submit an addendum to the approved Remedial Action Health and Safefy Plan forthe Site 

to EPA for approval. The addendum to the approved Remedial Action Health and Safety Ptan 

for the Site shall outiine specific requirements for O&M activities and shall conform to the 

applicable Occupational Safety and Health Administration and EPA requirements including, but 

not limited to, 29 C.F.R. § 1910120. 

b: The Q&M Plan includes the following: (1) tasks for imptementation of the 

operation and maintenance of the remedial action; (2) a groundwater monitoring plan; and (3) 

the schedule for implementation of the 0&M,';jiijnidi<# The O&M Plan also shall include a 
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schedule for imptementation of all O&M tasks identified in the final design submittal and shall 

identify the initial fomiulatien ofthe Cify's and Decker's Remedial Action OjBcM Project Team. 

c p). Settling O&M Defendants shall implement the activities required under 

the O&M Plan. Settling O&M Defendants shall submit to EPA and MDEQ all plans, submittals, 

or other deliverables required under the approved O&M Ptan in accordance with the approved 

schedule for review and EPA approval pursuant to Section Xlll (EPA Approval of Plans and 

Other Submissions). Settiing O&M Defendants shall also make such ptans. submittals or other 

deliverables avaitable to Settling RA Defendants lipon their request. The City and Decker shall 

commence physical O&M activities at the Site pursuant to the approved schedule in the O&M 

Plan and Appendix 1 of this Consent Decree. 

19. The Cify and Decker shall continue to implement the O&M for so long as is 

required under this Consent Decree, including Paragraph 59 (Comptetion of the O&M Work); 

20. Modification of the O&M Plan or Related Plans. 

a. tf EPA discovers new information aftef the exeeution of this Consent 

Decree by Settling Defendants and, based on such discovery iri«w-lpfpip;6tie^ determines that 

modification to the work specified in the O&M Plan is necessary to achieve the O&M 

Performance Standards and to operate and maintain the effectiveness of the RA set forth in the 

ROD, EPA may require that such modification be incorporated in the O&M Plan. Provided, 

however, that a modification may only be required pursuant to this Paragraph to the extent that 

It is consistent with the scope of the O&M selected in the ROD. 

b. If the Cify and Decker object to any modification determined by EPA to be 

necessary pursuant to this Paragraph, they may seek dispute resolution pursuant to Section 
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XXl (Dispute Resolution), Paragraph 77 (record review). The O&M Plan shall be modified in 

accordance with final resolution of the dispute. 

c. The Cify and Decker shall implement any work required by any 

modifications incorporated in the O&M Plan in accordance with this Paregraph'SHldi-nQt 

inbqri^Plpwithiiti^'^i^^ 

d. Nothing in this Paragraph shall be constnied to limit EPA's authorify to 

require performance of further response actions as othenwise provided in this Consent Decree. 

21. For the purposes of Paragraphs 20 and 59 only, the "scope of the O&M selected 

in the ROD" is: (a) operation and maintenance of the-remedy at the Site; (b) long term 

monitoring to:ea9t«s3^^th^'^^BB^ '^ effectively loweringJiazardaus substances in the arogu 

groundwater; and (c)linstitutional controls^o limit land and groundwater use-on^: 

groundwater on adjacentpfoporty. A contingent remedy of in sjtu oxidation provided in the 

ROD in the event groundwater contaminant levels are not timely and/or sufficiently lowered is 

not induded in the "scope of the O&M selected in the ROD." pllceifiF^hillo^pi^ 

22. The Cify and Decker acknowledge and agree that nothing in this Consent Decree 

and the O&M Plan constitutes a warranfy or representation of any kind by Plaintiff that 

compliance with the work requirements set forth in the O&M Plan wilt achieve the O&M 

Performance Standards. 

23. The Cify and Decker shall, prior to any off-Site shipment of Waste Material from 

the Site to an out-of-state waste management facility, provide written notification to the 

appropriate state environmental official in the receiving facilify's state and to the EPA project 

coordinator of such shipment of Waste Material. However, the notification requirement shall not 
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apply to any off-Site shipments when the total volume of all such shipments wilt not exceed 10 

cubic yards. 

a. The Cify and Decker shall include in the written notification the following 

information, where available: (1) the name and location ofthe facilify to which the Waste 

Material is to be shipped; (2) the fype and quantify of the Waste Material to be shipped; (3) the 

expected schedule for the shipment of the Waste Material; (4) the method of transportation. 

The City and Decker shall notify the state in which the planned receiving facilify is located of 

major changes in the shipment plan, such as a decision to ship the Waste Material to another 

facilify within the same state, or to a facilify in another state. 

b. The identify of the receiving facilify and state shall be determined by the 

Cify and Decker following the award of the contract for the O&M. The City and Decker shall 

provide the information required by Paragraph 23.a as soon as practicable after the award of 

the contract and before the Waste Material is actually shipped. 

u- 4 0 i ^ Vlli. REMEDYREVIEW 

24. Periodic Review. Settling O&M Defendants shall conduct any studies and 

investigations as requested by EPA, in order to permit EPA to conduct reviews of whether the 

Remedial Action is protective of human health and the environment at least every five years as 

required by Section 121(c) of CERCLA and any applicable regulations. <^-^c6ji ^ ^ . ^ Us.^'-.^^^^^^'^'^^ 

25. EPA Selection of Further Response Actions. If EPA detennines, at any time, 

that the Remedial Action is not protective of human health and the environment, EPA may 

select further response actions for the Site in accordance with the requirements of CERCLA 

and the NCP. 
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26. Opportunity To Comment. Settiing Defendants and, if required by Sections 

113(k)(2) or 117 of CERCLA, the public, wilt be provided with an opportunity to comment on any 

further response actions proposed by EPA as a result of the review conducted pursuant to 

Section 121 (c) of CERCLA and to submit written comments fbr the record during the comment 

period. 

IX. QUALITY ASSURANCE. SAMPLING, and DATA ANALYSIS 

27. Settling Defendants shall use quality assurance, qualify control, and chain of 

custody procedures for att compliance and monitoring samples in accordance with "EPA 

Requirements for Qualify Assurance Project Ptans for Environmental Data Operation," (EPA 

Q/VR5; "Preparing Perfect Project Plans," (EPA /600/9-88/087), and subsequent amendments 

to such guidelines upon notification by EPA to Settling Defendants of such amendment. 

Amended guidelines shall apply only to procedures conducted after such notification. Settling ^ 

RA Defendants have submitted, and EPA has approved, a Qualify Assurance Project Ptan -^ J^^^^^Ju 

("QAPP") that is consistent with the RA Woric Plan, the NCP, and applicable EPA guidance' 

documents. Settling O&M Defendants shatt use this EPA-approved QAPP for alt O&M aaivities 

conducted at the Site. If relevant to the proceeding, the Parties agree that validated sampling 

data generated in accordance with the QAPP(s) and reviewed and approved by EPA shatt be 

admissible as evidence, without objection, in any proceeding under this doi^si^rii Decree. 

Settling Defendants shall ensure that EPA personnel and its authorized representatives are 

allowed access at reasonable times to all laboratories utilized by Settling Defendants in 

implementing this Consent Decree. In addition, Settling Defendants shall ensure that such 

laboratories shall analyze alt samples submitted by EPA pursuant to the (^PP for qualify 

assurance monitoring. Settling Defendants shall ensure that the laboratories they utilize for the 

analysis of samples taken pursuant to this Decree perfonn all analyses according to accepted 
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EPA methods. Accepted EPA methods consist of those methods which are documented in the 

"Contract l^b Program Statement of Work for Inorganic Analysis" and the "Contract Lab 

Program Statement of Woric for Organic Analysis," dated Febmary 1988, and any amendments 

made thereto during the course of the implementation of this jCohi^nt Decree. Settling 

Defendants shall ensure that all laboratories they use for analysis of samples taken pursuantto 

this Consent Decree participate in an EPA or EPA-equivalent QA/QC program. Settling 

Defendants shall ensure that att field methodologies utilized in collecting samples for 

subsequent analysis pursuant to this 0ohMh)i Decree wilt be conducted in accordance with the 

procedures set forth in the QAPP approved by EPA. 

28. Upon request, the Settling Defendants shall altow split or duplicate samples to 

be taken by EPA or their authorized representatives. Settling Defendants shall notify EPA not 

less than 28 days in advance of any sample collection activify unless shorter notice is agreed to 

by EPA. In addition, EPA shall have the right to take any additional samples that EPA deems 

necessary. Upon request. EPA shall allow the Settling Defendants to take split or duplicate 

samples of any samples it takes as part of the Plaintiffs oversight of the Settling Defendants' 

implementation of the Woric. 

29. Settling Defendants shall submit to EPA four (4) copies of the results of ali 

sampling and/or tests or other data obtained or generated by or on behalf of Settling 

Defendants with respect to the Site and/or the implementation of this Consent Decree unless 

EPA agrees othenvise. 

30. Notwithstanding any provision of this Consent Decree, the United States hereby 

retains all of its information gathering and inspection authorities and rights, including 

enforcement actions related thereto, under CERCLA, RCRA and any other applicable statutes 

or regulations. 

- 28 -



02/03/99 WED 17:42 FAI 202 616 6584 @035 

DRAFT - FEBRUARY 2,1999 

X. ACCESS AND INSTITUTIONAL CONTROLS 

31. If the Site, or any other properfy where access and/or land/water use 

restrictions are needed to imptement this Consent Decree, is owned or controlled by any of the 

Settling Defendants, such Settling Defendants shall: 

a. c Commencing on the date of lodging of this Consent Decree, provide the 

United States and its representatives, induding EPA and its contractors, upon presentation of 

credentials, with access at all reasonable times to the Site, or any other property owned or 

controlled by Settling Defendants to which access is required, for the purpose of conducting 

any activity related to this Consent Decree including, but not limited to, the following activities: 

(1) Monitoring the Work; 

(2) Verifying any data or infonnation submitted to the United States; 

(3) Conducting investigations relating to contamination at or near the 
Site; 

(4) Obtaining samples; 

(5) Assessing the need for. planning, or implementing additional 
response actions at or near the Site; 

(6) Implementing the Woric puisuant to the conditions set forth in 
Paragraph 101 of this Consent Decree; 

(7) Inspecting and copying records, operating togs, contracts, or other 
documents maintained or generated by Settling Defendants or their agents, consistent with 
Section DOCVt (Access to Infonnation); 

(8) Assessing Settling Defendants' compliance with this Consent 
Decree; and 

(9) Determining whether the Site or other properfy is being used in a 
manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or 
pursuant to this Consent Decree; 

b. c Dommencing on the date of lodging of this Consent Decree, refrain from 

using the Site, or such other properfy, in any manner that would interfere with or adversely 

affect the integrity or protectiveness of the remedial measures to be implemented pursuant to 

29 



02/03/99 WED 17:48 FAI 202 616 6584 B1002 

. ^^? r i>^ DRAFT - FEBRUARY 2,1999 

this Consent Decree. Such restrictiona ijiUude. but are.fat limited to . 0jiii- shaii: (i) allowing 

control of access to the Site and Adjacent Parcels by nrjeans of a fence to be installed by 

Settling RA Defendants as part of the RA Work; (ii) alldwinsf implementation of a maintenance 

program for the landfill cap including protection of vegetative layer and periodic inspection; (iii) 

allowing restrictions on future development ofthe Sit^ (iv) allowing restrictions on construction 

of water wells; and (v) proyidiEliadvisories to all subsequent property owners. 

c. Within 30 days of entry of this Consent Decree, execute and record in the 

Recorder's Office of Calhoun County, State of Michigan, an easement, running with the land, 

that (i) grants a right of access for the purpose of conducting any activity related to this Consent 

Decree including, but not limited to, those activities listed in Paragraph 31 .a of this Consent 

Decree, and (ii) grants the right to enforce the land/water use restridions listed in Paragraph 

31.b of this Consent Decree, and as provided in Appendix H ,S of this Consent Decree, to 

implement, ensure non-interference with, or ensure the protectiveness of the remedial 

measures to be performed pursuant to this Consent Decree. Such Settling Defendants shall 

grant the access rights and the rights to enforce the land/water use restrictions to the foltowing 

persons, (i) the United States, on behatf of EPA, and its representatives, (ii) the State and its 

representatives. Within 30 days of recording the easement, such Settling Defendants shall 

provide EPA with a certified copy ofthe original recorded easement showing the clerk's 

d:|s^itee|«eriiiiii;^^D 

bot̂ iaet(iirsi::̂ SiT 

GoiiidiJK^higî iSriiî ^̂ iiiti)̂ ^ - ^ l ^ : Oielendaintsidbcgafioi^ 

^eresi^^ Vlifork^ls^iEpAptirsU^ I i^uhtil:l2^irtlfiiM^dir? 
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32. a; Z Z Within 30 days ef entry of this Consent Decree, f por those areas of the 

Site, or any other property where access and/or land/water use restrictions are needed to 

implement this Consent Decree, and owned or controlled by persons other than any of the 

Settling Defendants. Settling I^^Defendants shall use best efforts to secure from such 

persons: 

st ii;. i'a fi«r\ agreement^ by i ^b i tusB^ to provide access thereto for $\\ 

Settling Defendants, as well as for the United States on behalf of EPA, and the Stateloh ijb^^^ 

of MDEiij}, as well as their representatives (including contractors), for the purpose of conduding 

any aeti'vify related to this Consent Decree including, but net limited te, those activities listed in 

Paragraph ZQJIa of this Consent Decree; ^n|^lliiacdwSesv^ 

|aridifill';iap:'iOii;t^^ 

b 2. v<ff|tl!iiiii;:thrfty:(30)i;diaygi-^^ An agreement, 

byiJirfe 1; ;:1^ enforceable by the Settling Defendants and the United States, to abide by the 

obligations and. restrictions established by Paragraph 2031.b of this Consent Decree, or that are 

otherwise necessary te implement, ensure non-interference witii, or ensure the protectiveness 

ofthe remedial measures to be performed pursuant to this Consent Decree toiw^vld^! aiciiifss 
V 

Stsi{iii:dn!;bel|iil|c|^ 

piirpipse;diGd 

aiil^iigrouiicWf^^ 

i i i&ti i lssarirfori ie::^^ 

giaSjiiiTijQnltor^ and 

0 3. yi/lth|n t i ^ ^ the execution and 

recordation in the Recorder's Office of Calhoun County. State of Michigan, of an easement. 
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mnning with the land, that (i) grants a right of access for the purpose of conducting any activify 

related to this Consent Decree including, but not limited to, those adivities listed in Paragraph 

31 .a of this Consent Decree, and (ii) grants the right to enforce the land/water use restridions 

listed in Paragraph 31 .b of this Consent Decree, and as provided in Appendix G, or to ensure 

the protectiveness of the remedial measures to be performed pursuant to this Consent Decree. 

The access rights and/or rights to enforce land/water use restridions shall be granted to: (i) the 

United States, on behalf of EPA, and its representatives, (ii) the State and its representatives, 

and (iii) the Settling Defendants and their representatives. Within 30 days of the recording of 

the easement. Settling Defendants shall provide EPA with a certified copy ofthe original 

recorded easement showing the cleric's recording stamps. 

sanilpiilligiiiiiSiiriî  

|pFeMilpv:'i^l!n^^ 

33. For purposes of Paragraph 32 of this Consent Decree, "best efforts" includes the 

payment of reasonable sums of money in consideration of access, access easements, 

land/water use restridions, and/or restridive easements, tf any access or land/water use 
C 

restriction agreements required by Paragraphs 31 .a, 31.% 32.a or 32.b of this Consent Decree 

are not obtained upon lodging of this Consent Decree, or any access easements or restrictive 

easements required by Paragraphs 31 .c or 32.c of this Consent Decree are not submitted to [ 

EPA within 30 days of entry of tills Consent Decree, Settling Defendants shall promptly notify 

the United States in writing, and shall include in that notification a summary of the steps that 

Settling Defendants have taken to attempt to comply with Paragraphs 31 or 32 of this Consent 

Decree. The United States may, as it deems appropriate, assist Settling Defendants in 
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obtaining access or landAwater use restridions, either in the form of contradual agreements or 

in the form of easements mnning with the land. Settling Defendants shall reimburse the United 

States within 30 days of receipt of a demand for payment by EPA, for all costs incurred, direct 

or indired, by the United States in obtaining such access and/or landAwater use restridions 

including, but not limited to, the cost of attomey time and the amount of monetary consideration 

paid or just compensation. 

34. If EPA detennines that land/water use restridions in the form of state or local 

laws, regulations, ordinances or other governmental controls are needed to implement the 

remedy seleded in the ROD. ensure the integrity and protediveness thereof, or ensure non

interference therewith. Settling Defendants shall cooperate with EPA's efforts to secure such 

governmental controls. 

35. Notwithstanding any provision of this Consent Decree, the United States retains 

all of its access authorities and rights, as well as all of its rights to require land/water use 

restridions, including enforcement authorities related thereto, under CERCLA, RCRA and any 

other applicable statute or regulations. 

XI. RA REPORTING REQUIREMENTS 

36. tn addition to any other requirement of this Consent Decree, Settling RA 

Defendants shall submit to EPA and the State two (2) copies of written monthly RA progress 

reports that: (a) describe the actions which have been taken toward achieving compliance with 

this Consent Decree during the previous month; (b) include a summary of all results of 

^ sampling and tests and all other data received or generated by Settling IRA Defendants or their 

o contradors or agents in the previous month; (c) identify all RA Woric Plans, plans and other 

/ . 
^ deliverabtes required by this Consent Decree completed and submitted during the previous 
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month; (d) describe all actions, including, but not limited to, data colledion and implementation 

of RA Work Plans, which are scheduled for the next six weeks and provide other information 

relating to the progress of construction, including, but not limited to, critical path diagrams, 

Gantt charts and Pert charts; (e) indude information regarding percentage of completion, 

unresolved delays encountered or anticipated that may affed the future schedule for 

imptementation of the Woric, and a description of efforts made to mitigate those delays or 

anticipated delays; (f) include any modifications to the woric plans or other schedules that 

Settling RA Defendants have proposed to EPA or that have been approved by EPA; and (g) 

describe all activities undertaken in support of the Communify Relations Plan during the 

previous month and those to be undertaken in the next six weeks. Settling RA Defendants shall 

submit these progress reports to EPA. the Settling O&M Defendants, and tiie State by the tenth 

day of every month following the lodging of this Consent Decree until EPA notifies the Settling 

RA Defendants pursuant to Paragraph 58.b of Section XVI (Certification of Completion). If 

requested by EPA, Settling RA Defendants shall also provide briefings for EPA to discuss the 

progress of the Woric 

37. The Settling RA Defendants shall notify EPA of any change in the schedule 

described in the monthly progress report for the performance of any adivity, induding. but not 

limited to, data collection and implementation of RA Woric Plans, no later than seven days prior 

to the performance ofthe adivity. 

38. Upon the occunence of any event during perfonnance of the RA Work that 

Settling RA Defendants are required to report pursuant to Sedion 103 of CERCI_A or Section 

304 ofthe Emergency Planning and Communify Right-to-know Ad (EPCRA), Settling RA 

Defendants shall within 24 hours of the onset of such event orally notify the EPA Project 

Coordinator or the Altemate EPA Projed Coordinator (in the event of the unavailability of the 
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EPA Projed Coordinator), or. in the event that neither the EPA Projed Coordinator or Altemate 

EPA Projed Coordinator is available, the Emergency Response Sedion, Region 5, United 

States Environmental Protedion Agency. These reporting requirements are in addition to the 

reporting required by CERCLA Section 103 or EPCRA Sedion 304. 

39. Within 20 days of the onset of such an event. Settling RA Defendants shall 

furnish to Plaintiff a written report, signed by the appropriate Settling RA Defendants' RA 

Project Coordinator, setting forth the events which occurred and the measures taken, and to be 

taken, in response thereto. Within 30 days ofthe conclusion of such an event. Settling RA 

Defendants shall submit a report setting forth all adions taken in response thereto. 

40. Settling RA Defendants shall submit two (2) copies of all plans, reports, and data 

required by the RA Work Plan, or any other approved plan amendments to EPA in accordance 

with the schedutes set forth in such plans. Settling RA Defendants shall simultaneously submit 

two (2) copies of all such plans, reports and data to the State. All reports and other documents 

submitted by Settling RA Defendants to EPA (other than the monthly progress reports referred 

to above) which purport to document Settling RA Defendants' compliance with the temns of this 

Consent Decree shall be signed by an authorized representative ofthe Settling RA Def^ 

Xll. O&M REPORTING REQUIREMENTS ^ J . 

41. In additton to any other requirement of this Consent Decree,\Settling O&M 

Defendants shall submit to EPA and the State, two (2) copies of written quarterly O&M progress 

reports cdiiiiiiisiterTtlvwthfi^'i^ (a) describe the 

actions which have been taken toward achieving comptianee with this Consent Decree during 

the previous quarter; (b) indude a summary of all results of sampling and tests and all ether 

data received or generated by Oettling O&M Defendants or their contraetOPS or agents in the 
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previous quarter; (e) identify all O&M Ptans, plans and other deliverables required by this 

Gonaent Decree completed and submitted during the previousquarter; (d) describe all actions, 

including, but not limited to, data collection and implementation of O&M Plans, which are 

scheduled for the next-six monthsric) include information regarding percentage of eompletien, 

unresolved delays encountered er anticipated that may affect the future schedule-for 

iffTplementatlen ofthe Work, and a description of efforts made te mitigate these delays or 

anticipated delays; (^include any modifications to the work plans or other schedules that 

Settling O&M Defendants have proposed to CPA or that have been-approved by CPA; and (g) 

describe any activities undertaken in support ef the Communify Relations Plan during the 

previous six months and these to be undertaken in the next six months. Settling O&M C A J ^ ^ ^ 

Defendants shall submit these progress reports to EPA, the Settling RA Defendants-tipwith^^ir f ' ^ ' S * ^ . ^ 

re;fejj^i3it, andthe-State-bym :1S r3T7M I » .JJA'M*5 l O T i l T ! i:! i - I r a :-:r57rtiiS5 i:*j i L«VJi 111? • U [ ^ BH 

runtil EPA notifies the Settling O&M Defendants pursuant to Paragraph 59.b of 

Sedion DCVI (Certification of Completion). If requested by EPA,: Settling O&M Defendants shall 

also provide briefings for EPA to discuss the progress of the Work. 

42. The Settling O&M Defendants shall notify EPA of any change in the schedule 

described in the-q in^g^ progress report for the performance of any activify, including, but not 

limited to, data colledion and implementation of O&M Plans, no later than seven days prior to 
I 

the performance of the activity. 

43. Upon the occun-ence of any event during performance of the O&M Work that 

Settling O&M Defendants are required to report pursuant to Sedion 103 of CERCLA or Sedion 

304 ofthe Emergency Planning and Community Right-to-know Ad (EPCRA), Settling O&M 

Defendants shall, within 24 hours of the onset of such event, orally notify the EPA Projed 

Coordinator or the Altemate EPA Projed Coordinator (in the event of the unavailabilify of the 
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EPA Projed Coordinator), or, in the event that neither the EPA Projed Coordinator or Alternate 

EPA Projed Coordinator is available, the Emergency Response Section. Region 5. United 

States Environmental Protection Agency. These reporting requirements are in addition to the 

reporting required by CERCLA Sedion 103 or EPCRA Sedion 304. 

44. Within 20 days of the onset of such an event, Settling O&M Defendants shall 

fumish to Plaintiff a written report, signed by the appropriate Settling O&M Defendants' O&M 

Project Coordinator, setting forth the events which occurred and the measures taken, and to be 

taken, in response thereto. Wrthin 30 days of the condusion of such an event. Settling O&M 

Defendants shall submit a report setting forth all adions taken in response thereto. 

45. Settling O&M Defendants shall submit two (2) copies of all plans, reports, and 

data required by the O&M Plan, or any other approved plan amendments to EPA in accordance 

with the schedules set forth in such plans. Settling O&M Defendants shall simultaneously 

submit two (2) copies of all such ptans, reports and data to the State MtDEQ- All reports and 

other documents submitted by Settling O&M Defendants to EPA (other than thej|f l1tf l ih 

progress reports refened to above) which purport to document Settling O&M Defendants' 

compliance with the terms Of this Consent Decree shall be signed by an authorized 

representative of the Settling O&M Defendants. 

Xlll. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS 

46. After review of any plan, report or other item which is required to be submitted 

for approval pursuant to this Consent Decree, EPA shall: (a) approve, in whole or in part, the 

submission; (b) approve the submission upon specified conditions; (c) modify the submission to 

cure the deficiencies; (d) disapprove, in whole or in part, the submission, directing that the 

Settling Defendants modify the submission; or (e) any combination of the above. However, 
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EPA shall not modify a submission without first providing Settling Defendants at least one 

notice of defidency and an opportunify to cure within fourteen (14) days, except where to do so 

would cause serious dismption to the Work or where previous submission(5) have been 

disapproved due to material defects and the deficiencies in the submission under consideration 

indicate a bad faith lack of effort to submit an acceptable deliverable. 

47. In the event of approval, approval upon conditions, or modification by EPA, 

pursuant to Paragraph 46(a), (b), or (c). Settling Defendants shall proceed to take any adion 

required by the ptan, report, or other item, as approved or modified by EPA subjed only to their 

right to invoke the Dispute Resolution procedures set forth in Sedion DCXI (Dispute Resolution) 

with resped to the modifications or conditions made by EPA. In the event that EPA modifies 

the submission to cure the deficiencies pursuant to Paragraph 46(c) and the submission has a 

material defed, EPA retains its right to seek stipulated penalties, as provided in Section DOdi' 

(Stipulated Penalties). 

48. a. Upon receipt of a notice of disapproval pursuant to Paragraph 46(d), 

Settling Defendants shall, within fourteen (14) days or such longer time as specified by EPA in 

such notice, coned the deficiencies and resubmit the plan, report, or other item for approval. 

Any stipulated penalties applicable to the submission, as provided in Sedion DCXI I (Stipulated 

penalties), shall accme during the 14-day period or othenvise specified period but shall not be 

payable unless the resubmission is disapproved or modified due to a material defed as 

provided in Paragraphs 49 and 50. 

b. Notwithstanding the receipt of a notice of disapproval pursuant to 

Paragraph 46(d), Settiing Defendants shall proceed, at the direction of EPA, to take any action 

required by any non-deficient portion of the submission. Implementation of any non-deficient 
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portion of a submission shall not relieve Settling Defendants of any liabilify for stipulated 

penatties under Sedion XXII (Stiputated Penalties). 

49. In the event that a resubmitted plan, report or other item, or portion thereof, is 

disapproved by EPA, EPA may again require the Settling Defendants to coned the 

deficiencies, in accordance with the preceding Paragraphs. EPA also retains the right to 

modify or develop the plan, report or other item. Settling Defendants shall implement any such 

plan, report, or item as modified or developed by EPA, subjed onty to their right to invoke the 

procedures set forth in Section DCXI (Dispute Resolution). 

50. If upon resubmission, a plan, report, or item is disapproved or modified by EPA 

due to a material defed. Settling Defendants shatt be deemed to have foiled to submit such 

plan, report, or item timely and adequately unless the Settling Defendants invoke the dispute 

resolution procedures set forth in Sedion XXI (Dispute Resolution) and EPA's adion is 

overturned pursuant to that Sedion. The provisions of Sedion DCXI (Dispute Resotution) and 

Section DCXI I (Stipulated Penalties) shall govern the implementation ofthe Work and accmal 

and payment of any stiputated penalties during Dispute Resotution. tf EPA's disapproval or 

modification Is upheld, stipulated penalties shall accme for such violation from the date on 

which the initial submission was originally required, as provided in Sedion DCXll (Stipulated 

Penalties). 

51. All plans, reports, and other items required to be submitted to EPA under this 

Consent Decree shall, upon approval or modification by EPA, be enforceable under this 

Consent Decree. In the event EPA approves or modifies a portion of a plan, report, or other 

item required to be submitted to EPA under this Consent Decree, the approved or modified 

portion shall be enforceable under this Consent Decree. 
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XIV. PROJECT COORDINATORS 

52. Within 20 days of lodging this Consent Decree. Settling RA Defendants, Settling 

O&M Defendants and EPA shall notify each other, in writing, ofthe name, address and 

telephone number of their respedive designated Project Coordinators and Altemate Projed 

Coordinatore. tf a Project Coordinator or Alternate Project Coordinator initially designated is 

changed, the identify of the successor shall be given to Hii nmrfTfrntinn at least 5 woricing 

days before the changes occur, unless impradicabte, but in no event later than the adual day 

the change is made. The Settling Defendants' Projed Coordinators shall be subject to 

disapproval by EPA and shall have the technical expertise sufficient to adequately oversee all 

aspeds ofthe Woric. No Settling Defendants' Projed Coordinator shatt be an attomey for any 

of the Settling Defendants in this matter. He or she may assign other representatives, induding 

other contradors, to serve as a Site representative for oversight of performance of daily 

operations during remedial activities. 

53. Ptaintiff may designate other representatives, including, but not limited to, EPA 

employees, and federal contradors and consultants, to observe and monitor the progress of 

any activify undertaken pursuant to this Consent Decree. EPA's Projed Coordinator and 

Altemate Project Coordinator shall have the authorify lawfully vested in a Remedial Projed 

Manager (RPM) and an On-Scene Coordinator (OSC) by the National Contingency Ptan, 40 

C.F.R. Part 300. In addition, EPA's Project Coordinator or Altemate Project Coordinator shall 

have authorify, consistent with the National Contingency Ptan, to halt any Work required by this 

Consent Decree and to take any necessary response adion when s/he determines that 

conditions at the Site constitute an emergency situation or may present an immediate threat to 

public health or welfare or the environment due to release or threatened release of Waste 

Material. 
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XV. ASSURANCE OF ABILITY TO COMPLETE WORK 

54. iî };;i: ;•:;; :'Not less than 30 days before commencement of the RA Wbric and the 

O&M Woric, as the case may be. Settling RA Defendants shall establish and maintain finandal 

security in the amount of $2.6 million, and Settling O&M Defendants shall establish and 

maintain financial securify in the amount of $ 0.589 million, respedively, in one or morc of the 

following fomis: 

a r l surefy bond guaranteeing perfonnance of the Work; 

br2: One or more irrevocable letters of credit equating the total estimated 
cost of the Work; 

tZi:. A tmst fund; 

drfiij; A guarantee to perform the Work by one or more parent corporations or 
subsidiaries, or by one or more unrelated corporations that have a substantial business 
relationship with at least one of the appropriate Settling Defendants; er 

e:S: A demonstration that one or more of the appropriate Settling Defendants 
satisfy the requirements of 40 C.F.R. Part 264.143(0? ridr 

^;;;;'';?';5iftipotiil^^ 
api;0|i|it!fffqii;;tH^ 
jrhiBtii^ciiih^flll^ 

(B);'::'-i::il|HR^ 
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2liii;!r:'-i-i?i;iiUstpr!î ^ 
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4;; ••:'•;A:|l!iiar^nfee^^ 
|utî iid^rjies|i!;̂ jij;itjî ^ :ti!iiati:'hia!y0:a.S!uM£int 
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5 •': ^-^;:Aidfemeinsti?ati(i*ii;ifiaitiiB^ 
|iaiJKsfy;&^6f'-reqiî ^ 

55. If the Settling Defendants seek to demonstrate the abilify to complete the Work 

through a guarantee by a third party pursuant to Paragraph 54.^of this Consent Decree, 

Settling Defendants shall demonstrate that the guarantor satisfies the requirements of 40 

C.F.R. Part 264.143(f). If Settling Defendants seek to demonstrate their ability to complete the 

Work by means ofthe finandal test or the corporate guarantee pursuant to Paragraph 54.<lor 

54.f, they shall resubmit sworn statements conveying the information required by 40 C.F.R. 

Part 264.143(f) annually, on the anniversary ofthe effedive date of this Consent Decree. In the 

event that EPA determines at any time that the finandal assurances provided pursuant to this 

Section are inadequate. Settling Defendants shall, within 30 days of receipt of notice of EPA's 

determination, obtain and present to EPA for approval one of the other forms of financial 

assurance listed in Paragraph 54 of this Consent Decree. Settling Defendants' inability to 

demonstrate financial ability to complete the Woric shall not excuse performance of any 

adivities required under this Consent Decree. 

56. tf Settling RA Defendants and Settling O&M Defendants can show that the 

estimated cost to comptete the remaining Woric has diminished betow the amounts set forth, 

respedively, in Paragraph 54 above after entry of this Consent Decree, such Settiing 

Defendants may, on any anniversary date of entry of this Consent Decree, or at any other time 

agreed to by the Parties, reduce Uie amount of tiie finandal security provided under this Section 

to the estimated cost of the remaining woric to be perfomied. Such Settling Defendants shall 

submit a proposal for such reduction to EPA, in accordance with the requirements of this 

Sedion, and may reduce the amount of the security upon approval by EPA. In the event of a . 
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dispute, any such Settling Defendants may reduce the amount ofthe security in accordance 

with the final administrative or judicial decision resolving the dispute. 

57. Settling Defendarrts may change the form of financial assurance provided under 

this Section at any time, upon notice to and approval by EPA, provided that the new fomn of 

assurance meets the requirements of this Sedion, tn the event of a dispute, Settling 

(Defendants may change the form ofthe financial assurance only in accordance with the final 

administrative or judidal decision resolving the dispute. 

DCVI. CERTIFICATION OF COMPLETION 

58. Completion of the RA Work 

a. Within 90 days after Settling RA Defendants.conclude that the RA Work 

has been fully performed and the RA Performance Standards have been attained. Settling RA 

Defendants shall schedule and condud a pre-certification inspedion to be attended by Settling 

RA Defendants, Settling O&M Defendants and EPA. If, after the pre-certification inspection, the 

Settling RA Defendants still believe that the RA Work has been fully performed and the RA 

Perfonnance Standards have been attained, they shall submit a written report requesting 

certification to EPA for apprqval, with a copy to the State and Settling O&M Defendants, 

pursuant to Sedion Xlll (EPA Approval of Plans and CDther Submissions) within 30 days of the 

inspedion. In the report, a registered professional engineer and the Settling RA Defendants' 

Projed Coordinator shall state that the RA Woric has been completed in full satisfadlon of the 

requirements of this Consent Decree. The written report shall indude as-built drawings signed 

and stamped by a professional engineer. The report shall contain the following statement, 

signed by a responsible corporate official of a Settling RA Defendant orthe Settling RA 

Defendants' Project Coordinator: 
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To the best of my knowledge, after thorough investigation, 1 certify that the information 
contained in or accompanying this submission is tme, accurate and complete. 1 am 
aware that there are significant penalties for submitting false information, including the 
possibilify of fine and imprisonment for knowing violations. 

If, after completion of the pre-certification inspedion and receipt and review of the written 

report, EPA, after reasonable opportunity to review and comment by the State, determines that 

the RA Woric or any portion thereof has not been completed in accordance with this Consent 

Decree or that the RA Performance Standards have not been achieved, EPA wilt notify Settling 

RA Defendants in writing ofthe adivities that must be undertaken by Settiing RA Defendants 

pursuant to this Consent Decree to complete the RA Work and achieve the RA Performance 

Standards. Provided, however, that EPA may only require Settling RA Defendants to perform 

such adivities pursuant to this Paragraph to the extent that such adivities are consistent with 

the "scope of the RA seleded in the ROD," as that term is defined in Paragraph l^ar 14v EP^ 

will set forth in the notice a schedule for perfonnance of such activities consistent with the^) 

Consent Decree and the RA Work Plan or require the Settling RA Defendants to submit a 

schedule to EPA for approval pursuant to Sedion Xlll (EPA Approval of Plans and CDther 

Submissions). Settling RA Defendants shall perform all adivities described in the notice in 

accordance with the specifications and schedules established pursuant to this Paragraph, 

subjed to their right to invoke the dispute resolution procedures set forth in Sedion DCXI 

(Dispute Resotution). 

b. tf EPA concludes, based on the initial or any subsequent report requesting 

Certification of Completion and after a reasonable opportunify for review and comment by the 

Statefamiaulllina-0&M Dofondanta, that the RA Work has tieen performed in a(x:ordance wrth 

this Consent Decree and that the RA Performance Standanjs have been achieved, EPA will so 

certify in writing to Settling RA Defendants. This certification shall constitute the Certification of 
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Completion of the RA Work for purposes of this Consent Decree, including, but not limited to, 

Sedion DCXItl (Covenants Not to Sue by ptaintiff). 

59. Completion ofthe O&M Work 

a. Within 90 days after Settling O&M Defendants conclude that the O&M 

Work has been fully performed, Settling O&M Defendants shall schedule and condud a pre-

certification inspedion to be attended by Settiing O&M Defendants and EPA. If, after the pre-

certification inspedion, the Settling O&M Defendants still believe that the O&M Work has been . ^ . 

fully performed, they shall submrt a written report requesting certification to EPA for approval, 

wrth a copy to the State, pursuant to Sedion Xlll (EPA Approval of Plans and Other 

Submissions) within 30 days ofthe inspection. In the report, n-rrgntrrrf1 rrnfrvTiilnnnlTnrf 

the Settiing O&M Defendants' Projed Coordinator shall state that the O&M Woric has been( 

completed in full satisfadlon ofthe requirements of this Consent Decree. The report shall 

contain the following statement, signed by a responsible corporate official of a Settling O&M 

Defendant or the Settling O&M Defendants' Projed Coordinator. 

To the best of my knowledge, after thorough investigation, I certify that the 
information contained in or accompanying this submission is tme, accurate and 
complete. I am aware that there are significant penalties for submitting false 
information, induding the possibility of fine and imprisonment for knowing 
violations. 

tf, after comptetion of the pre-certification inspection and receipt and review of the written 
I 

report, EPA, after reasonable opportunify to review and comment by the State, determines that 

the O&M Work or any portion thereof has not tieen completed in accordance with this Consent 

Decree, EPA wilt notify Settling O&M Defendants in writing of the activities that must be 

undertaken by Settling O&M Defendants pursuant to this Consent Decree to complete the O&M 

Woric. Provided, however, that EPA may only require Settling O&M Defendants to perform 

such adivities pursuant to this Paragraph to the extent that such adivities are consistent with 
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the "scope of the O&M selected in the ROD." as that term is defined in Paragraph 21. EPA wilt 

set forth in the notice a schedule for performance of such adivities consistent wrth the Consent 

Decree and the O&M Ptan or require the Seftling O&M Defendants to submit a schedule to 

EPA for approval pursuant to Sedion Xlll (EPA Approval of Plans and Other Submissions). 

Settling O&M Defendants shall perform all adivities described in the notice in accordance wrth 

the spedfications and schedules established pursuant to this Paragraph, subjed to their right to 

invoke the dispute resolution procedures set forth in Sedion DCXI (Dispute Resolution). 

b. If EPA concludes, based on the initial or any subsequent report requesting 

Certification of Comptetion and after a reasonable opportunrty for review and comment by the 

State, that the O&M Work has been perfonned in accordance wrth this Consent Decree, EPA 

will so certify in writing to Settling O&M Defendants. This certification shall constrtute the 

Certification of Comptetion of the O&M Woric for purposes of this Consent Decree^ S^^—/ <^ 

XVII. EMERGENCY RESPONSE ^ 

60. In the event of any action or occunence during the performance of the RA Woric 

which causes or threatens a release of Waste Material from the Site that constitutes an 

emergency situation or may present an immediate threat to public health or welfare or the 

environment. Settling RA Defendants shall, subjed to Paragraph 62, immediately take all 

appropriate action to prcvent, abate, or minimize such release or threat of release, and shall 

immediately notify the EPA's Projed Coordinator, or, if EPA's Projed Coordinator is 

unavailable. EPA's Arternate Project Coordinator, tf nerther of these persons is available, the 

Settling RA Defendants shall notify the EPA Emergency Response Unrt, Region 5. Settling IRA 

Defendants shall take such adions in consurtation with EPA's Project Coordinator or other 

available authorized EPA officer and in accordance wrth all applicable provisions of the Health 

and Safefy Plans, the Contingency Ptans, and any other applicable plans or documents 
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developed pursuant to the RA Work Ptan. In the event that Settiing RA Defendants fait to take 

appropriate response adion as required by this Sedion, and EPA takes such adion instead, 

Seftling RA Defendants shall reimburse EPA all costs of the response action not inconsistent 

wrth the NCP wrthin 30 days of receipt of demand for payment by EPA. 

61. In the event of any adion or occun-ence during the performance of the O&M 

Work which causes or threatens a release of Waste Material from the Srte that constrtutes an 

emergency situation or may present an immediate threat to public health or welfare or the 

environment, Settling O&M Defendants shall, subjed to Paragraph 62, immediately take all 

appropriate adion to prevent, abate, or minimize such release or threat of release, and shall 

immediately notify EPA's Project Coordinator, or, if EPA's Projed Coordinator is unavailable, 

EPA's Altemate Projed Coordinator. If neither of these persons is available, the Seftling O&M 

Defendants shall notify the EPA Emergency Response Unit, Region 5. Settling O&M 

Defendants shall take such adions in consultation with EPA's Projed Coordinator or other 

available authorized EPA officer and in accordance with all applicable provisions ofthe Hearth 

and Safefy Plans, the Contingency Plans, and any other applicable plans or documents 

developed pursuant to the O&M Plan. In the event that Settling O&M Defendants fail to take 

appropriate response action as required by this Sedion, and EPA takes such action instead. 

Settling O&M Defendants shall reimburse EPA all costs of the rcsponse adion not inconsistent 

with the NCP within 30 days of receipt of demand for payment by EPA. 

62. Nothing in tiie preceding Paragraphs or in this Consent Decree shall be deemed 

to limit any authority ofthe Unrted States: a) to take all appropriate adion to protect human 

health and the environment or to prevent, abate, respond to, or minimize an adual or 

threatened release of Waste Material on, at, or from the Site, or b) to dired or order such 

adion, or seek an order from the Court, to proted human health and the environment or to 
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prevent, abate, respond to, or minimize an actual or threatened release of Waste Material on, 

at, or from the Site, subject to Section DCXilt (Covenants Not to Sue by Plaintiff). 

XVlll. REIMBURSEMENT OF RESPONSE COSTS 

63. The Crty shall pay to the EPA Hazardous Substance Superfund the amount of 

$400,000, in five (5) equal annual installments, commencing on the first anniversary of the entry 

of this Consent Decree in reimbursement of, and in full satisfadlon of the Cify's responsibilrty 

for Past Response Costs. Interest on the unpaid balance shall begin to accme from the date of 

entry of this Consent Decree. Each annual payment shall be made by FedWire Eledronic 

Funds Transfer ("EFT" or wire transfer) to the U.S. Department of Justice account in 

accordance with current eledronic funds transfer procedures, referencing U.S.A.O. file number 

, the EPA Region and Site/Spilt ID # 05-AN, and DOJ case number 90-11-2-1109. 

Payments shall be made in accordance with instmctions provided to the City by the Financial 

Utigation Unrt ofthe Unrted States Attorney's Office for the\Distrid of Michigan following todging 

ofthe Consent Decree. Any payments received by the Department of Justice after 4:00 P.M. 

(Eastem Time) will be credited on the next business day. The City shatt send notice that such 

payment has been made to the United States as specified in Sedion >CDCVt|l (Notices and 

Submissions) and to: 

Chief, Superfund Accounting 
U.S. EPA (Mail Code: MF-IOJ) 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

Chief, Multi-Media Enforcement Branch 1 
Office of Regional Counsel 
US. EPA 
77 West Jackson Boulevard 
Chicago, Illinois 60604 
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64. Wrthin thirty (30) days of entry of this Consent Decree, Decker shall pay to the 

EPA Hazardous Substance Superfund; the amount of $250,000, in reimbursement of Past 

Response Costs, by FedWire Electronic Funds Transfer ("EI=T' or wire transfer) to the U.S. 

Department of Justice account in accordance wrth current eledronic funds transfer procedures, 

referendng USA.O. file number , the EPA Region and Srte/Spill ID # 05-AN, and 

DOJ case number 90-11 -2-1109. The payment shall be made in accordance with instmctions 

provided to Decker by the Financial Litigation Unit of the Unrted States Attorney's Office for the 

»^j4^/^District of Michigan following lodginig of the Consent Decree. Any payments received by tiie 

Deparbnent of Justice after 4:00 P.M. (Eastern Time) will be credited on the next business day. 

Decker shall send notice that such payment has been made to the United States as specified in 

Sedion DCDCVIII (Notices and Submissions) and to: 

Chief, Superfund Accounting 
U.S. EPA (Mail Code: MF-IOJ) 
77 West Jackson Boulevaro 
Chicago, Illinois 60604 

Chief, Multi-Media Enforcement Branch I 
Office of Regional Counsel 
U.S. EPA 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

65. Wrthin 60 days of entry of this Consent Decree, the City and Decker shall each 

pay to the EPA Hazardous Substance Superfu^ the amount of $ |O()tOO0 $0-ClOO for Future 

Response Costs-; wrthih^slifefS) inbhlliti tlilii^ggffef,:'the: CJity: and Decker shall eiach; paytd the 

EPAHiiiiaRildUs^ 

Cdsls. The entire amount of $200,000 shall be deposrted in the Albion-Sheridan Township 

Landfill Superfund Site Special Account within the EPA Hazardous Substance Superfund to be 

retained and used to reimburse EPA for ̂ ture i^sponse(costs at the Site. ThelS amount shall 

l3e in full satisfaction ofthe Settling Defendants' responsibilrty for Future Response Costs. The 
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City and Decker shall make all payments required by this Paragraph in the form of a certified or 

cashier's check or checks made payable to "EPA Hazardous Substance Superfund-Albion-

Sheridan Township Landfill Superfund Site Special Account" and referencing the EPA Region 

and Site/Spill ID # 05-AN. and DOJ case number 90-11-2-1109, and the name and address of 

the party making payment. The City and Decker shall send their checks to U.S. EPA, 

Superfund Accounting. P.O. Box 70753, Chicago, Illinois 60673 and shall send copies ofthe 

checks to the Unrted States as specified in Section DCDCVIII (Notices and Submissions) and ^ /^ 

Paragraph 63 of this Consent D e c r e e . - ^ - ^ ^ ^ 5 ^ : ^ : ^ - ^ ' ^ ^ ^ ^ ^ " ^ ' ^ ' ^ " ^ 

66. In the event that the payments required by Paragraph 65 are not made wh^n 

dijeiiiwithin 60 daya of the effective date ^ntiy ef this Consent Decree, Settling O&M 

Defendants the City or Decker, as the case may be, shall pay Interest on the unpaid balance 

from the due date. The Interest shall accrue through the date ofthe Crty's or Decker's 

payments^: ai^ithieieiiSe Payments of Interest made under this Sedion shall be in 

addrtion to such other remedies or sandions available to Ptaintiff by virtue of the City's or 

Decker's failure to make timely payments under this Sedion. 

XIX. INDEMNIFICATION AND INSURANCE 

67. a. The Unrted States does not assume any liabilrty by entering into this 

agreement or by virtue of any designation of Settling Defendants as EPA's authorized 

representatives under Sedion 104(e) of CERCLA. Settling Defendants shall indemnify, save 

and hold harmless the United States and its officials, agents, employees, contractors, 

subcontractors, or representatives for or from any and all claims or causes of adion arising 

from, or on account of, negligent or other wrongful acts or omissions of Settling Defendants, 

their officers, diredors, employees, agents, contradors, subcontradors. and any persons acting 

on their behalf or under their control, in canying out adivrties pursuant to this Consent Decree, 
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including, but not limrted to, any daims arising from any designation of Settling Defendants as 

EPA's authorized representatives under Sedion 104(e) of CERCLA. Further, the Settling 

Defendants agree to pay the United States all costs it incurs including, but not limited to, 

attorneys fees and other expenses of Irtigation and settlernent arising from, or on account of, 

claims made against the United States based on negligent or other wrongful acts or omissions 

of Settling Defendants, their officers, diredors, employees, agents, contradors, subconti^adors, 

and any persons ading on their behalf or under their control, in carrying out adivities pursuant 

to this Consent Decree. The United States shall not be held out as a party to any contract 

entered into by or on behalf of Settling Defendants in carrying out activities pursuant to this 

Consent Decree. Neither the Settling Defendants nor any such contrador shall be considered 

an agent of the Unrted States. 

b. The United States shall give Settling Defendants notice of any claim for 

which the United States plans to seek indemnification pursuant to Paragraph 67.a, shall'giye 

i^ltlriig'';DI$fehdimtt:;a:i^ shall consult wrth 

Settling Defendants prior to settling such claim. 

68. Settling Defendants waive all claims against the Unrted States for damages or 

reimbursement or for set-off of any payments made or to be made to the United States, arising 

from or on account of any contrad, agreement, or arrangement between any one or more of 

SetUing Defendants and any person for perfomriance of Woric on or relating to the Site, 

including, but not limited to, claims on account of constmdion delays. In addrtion. Settling 

Defendants shall indemnify and hold harmless the Unrted States with resped to any and all 

claims for damages or reimbursement arising from or on account of any contrad, agreement, or 

arrangement between any one or more of Settling Defendants and any person for performance 
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of Woric on or relating to the Site, including, but not limited to, claims on account of constmdion 

delays. 

69. No later than 15 days before commencing any on-site RA Woric. Settiing RA 

Defendants shall secure, and shall maintain until the first anniversary of EPA's Certification of 

Completion ofthe RA Woric pursuant to Paragraph 58.b of Section DCVI (Certification of 

Completion) comprehensive general liabilrty insurance witii limits of $1 million, combined single 

limrt. and automobile liabilify insurance with limits of $1 million, combined single limit, naming 

the Unrted States as an additional insured, tn addition, no later than 15 days before 

commencing any on-site O&M Work, Settling O&M Defendants shall secure, and shall maintain 

until the first anniversary of EPA's Certification of Completion ofthe O&M Work pursuant to 

Paragraph 59.b of Section XVI (Certification of Completion) comprehensive general liabilrty 

insurance wrth limits of $1 million, combined single limrt, and automobile liabilrty insurance wrth 

limits of $1 million, combined single limrt, naming the United States as an addrtional insured. 

For the duration of this Consent Decree, Settling Defendants shall satisfy, or shall ensure that 

their contradors or subcontradors satisfy, all applicable laws and regulations regarding the 

provision of worker's compensation insurance for all persons performing the Woric on behatf of 

Settling Defendants in furtherance of this Consent Decree. Prior to commencement ofthe 

Work under this Consent Decree, Settling Defendants shall provide to EPA certificates of such 

insurance and a copy of each insurance policy. Settling Defendants shall resubmrt such 

certificates and copies of policies each year on the anniversary of the effedive date of this 

Consent Decree, tf Settling Defendants demonstrate by evidence satisfactory to EPA that any 

contrador or subcontrador maintains insurance equivalent to that described above, or 

insurance covering the same risks but in a lesser amount, then, with respect to that contractor 

or subcontractor, Settiing Defendants need provide only that portion ofthe insurance described 

above which is not maintained by the contractor or subcontractor. 
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XX. FORCE MAJEURE 

70. i|J-:;;|;i''Force majeure," for purposes of this Consent Decree, is defined as any 

event arising from causes beyond the control of the Settling RiS Defendants; 6r Settling 0;&Vf 

G f̂eiSiJaiiit̂ ĵilisi:;̂ ^ of any entrty controlled tiy jstiidfi: Settling Defendants, or of 

î iiii&h Settling Defendants' contradors, that delays or prevents the performance of any obligation 

under this Consent Decree despite itich Settling Defendants' best efforts to fulfill the obligation. 

The requirement that the Settling Defendants exercise "best efforts to fulfill the obligation" 

includes using best efforts to anticipate any potential force majeure event and best efforts to 

address the effects of any potential force majeure event (1) as it is occurring and (2) following 

the potential force majeure event, such that the delay is minimized to the greatest extent 

possible. ^ ^ ^ ^ 

iefure' 

zy'^' '̂ '̂ >1 W f ^ 
i;y;i:i;?i"Force Majeure" does not include finanjaal inability to complete the Work or 

a failure to attain the RA Performance Standards orthe^&M Performance Standards, as the 

case may be, '^rcepiaSiiiirfe^ doei^:irii<iirt!lr^ude':i^ i i lU!^::by;iDle<^ 

btlii^toM^iuii^Bttiiis^eSn^ or CDe's'c(i)hVfeiy£irii»';b^ j , - ^ 

Majie5jiiilB!!:v:in̂  

Wj/̂ rkiiS îaiBiiifeid;:?!! 

anid:̂ piia(ii!9iijS^ 
r=7 0 <»'Av w ^ J n - y 

l3ic(i^i|i:;pEioyi|i|sd|t^^ 

this;;GoinS!#i!t'Eici^ Def^dantSxpStiie^ '••. 

fc., ... • 
,(lr (;;::::;;^:fiiiffe^iBxfehtisst;^ flieir 

cBhtraiptbrisl̂ g'iii 

miiijedi^ i ^ n f undSr ihiis: ( ^ the Settling RADeferidahts shall be; resp6riB:ib|e for 
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restoring: thepAWoi^ 

eiiigineeniiistendi^id 

rfeqiaremeintsiFilhi^ 

thi:RiK:^VV^;ti>;irn 

nijî witiNsiiah îlg;̂  

71. If any event occurs or has occurred that may delay the performance of any 

obligation under this Consent Decree, whether or not caused by a force majeure event, the 

Settling RA Defendants or Settiing O&M Defendants , as the case may be. shall notify orally 

EPA's Project Coordinator or, in his or her absence, EPA's Arternate Project Coordinator or, in 

the event both of EPA's designated representatives are unavailable, the Director of the 

Superfund Division, EPA Region 6, within hvo (2) days of when Settling Defendants first knew 

that the event might cause a delay. Within five (5) days thereafter, Settling Defendants shall 

provide in writing to EPA an explanation and description of the reasons for the delay; the 

anticipated duration of the delay; all adions taken or to be taken to prevent or minimize the 

delay: a schedule for implementation of any measures to be taken to prevent or mitigate the 

delay or the effed of the delay; the Settling Defendants' rationale for attributing such delay to a 

force majeure event if they intend to assert such a claim; and a statement as to whether, in the 

opinion of the Settling Defendants, such event may cause or contribute to an endangennent to 

public hearth, welfare or the environment. The Settling Defendants shall indude with any notice 

alt available documentation supporting their claim that the delay was attributable to a force 

majeure. Failure to comply wrth the above requirements shall preclude Settling Defendants 

from asserting any claim of force majeure for that event for the period of time of such failure to 

comply, and for any additional delay caused by such feilure. Settling RA Defendants or Settling 

O&M Defendants, as the case may be, shall be deemed to know of any circumstance of which 

such Settling RA Defendants or Settling O&M Defendants, any entrty controlled by such Settling 
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RA Defendants or Settling O&M Defendants, or such Settling RA Defendants' or Settling O&M 

Defendants' contradors knew or should have known. 

72. If EPA agrees that the delay or anticipated delay is attributable to a force 

majeure event, the time for performance of the obligations under this Consent Decree that are 

affected by the force majeure event witl be extended by EPA for such time as is necessary to 

complete those obligations. An extension of the time for performance of the obligations 

affeded by the force majeure event shall not, of rtself, extend the time for performance of any 

other obligation. If EPA does not agree that the delay or anticipated delay has been or will be 

caused by a force majeure event, EPA will notify the Settling Defendants in writing of its 

decision. If EPA agrees that the delay is attributable to a force majeure event, EPA will notify 

the Settiing Defendants in writing of the length of the extension, if any, for perfonnance of the 

obligations affeded by the force majeure evenL 

73. If the Settling Defendants eled to invoke the dispute resolution procedures set 

forth in Section DCXI (Dispute Resolution), they shall do so no later than 15 days after receipt of 

EPA's notice. In any such proceeding. Settling Defendants shall have the burden of 

demonstrating by a preponderance of the evidence that the delay or anticipated delay has been 

or will be caused by a force majeure event, that the duration of the delay or the extension 

sought was or will be warranted under the circumstances, that best efforts were exercised to 

avoid and mitigate the effects ofthe delay, and that Settling Defendants complied wrth the 

requirements of Paragraphs 70 and 71, above. If Settling Defendants carry this burden, the 

delay at issue shall be deemed not to be a violation by Settling Defendants of the affeded 

obligation of this Consent Decree identified to EPA and the Court. 
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XXl. DISPUTE RESOLUTION 

74. Unless otherwise expressly provided for in this Consent Decree, the dispute 

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes 

arising under or wrth resped to this Consent Decree. However, the procedures set forth in this 

Section shall not apply to actions by the United States to enforce obligations of the Settling 

Defendants that have not t)een disputed in accordance wrth this Sedion. 

75- Any dispute which arises under or with resped to this Consent Decree shall in 

the first instance be the subjed of informal negotiations between the parties to the dispute. The 

period for informal negotiations shall not exceed 20 days from the time the dispute arises, 

unless it is modified by written agreement of the parties to the dispute. The dispute shall be 

considered to have arisen when one parfy sends the other parties a written Notice of Dispute. 

76. a. tn the event that the parties cannot resolve a dispute by informal 

negotiations under the preceding Paragraph, then the position advanced by EPA shall be 

considered binding unless, within thirfy (30) days after the conclusion ofthe informal negotiation 

period. Settling Defendants invoke the formal dispute resolution procedures of this Section by 

serving on the United States a written Statement of Posrtion on the matter in dispute, including, 

but not limited to, any fadual data, analysis or opinion supporting that posrtion and any 

supporting documentation relied upon by the Settling Defendants. The Statement of Posrtion 

shall specify the Settling Defendants' position as to whether formal dispute resolution should 

proceed under Paragraph 77 or Paragraph 78. 

b. Within thirty (30) days after receipt of Settling Defendants' Statement of 

Position, EPA will serve on Settling Defendants its Statement of Position, including, but not 

limrted to, any fedual data, analysis, or opinion supporting that posrtion and all supporting 
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documentation relied upon by EPA. EPA's Statement of Position shall include a statement as 

to whether formal dispute resotution should proceed under Paragraph 77 or 78. Within ten (10) 

twenty:(20) days after receipt of EPA's Statement of Posrtion. Settling Defendants may submit a 

Reply. 

c. If there is disagreement between EPA and the Settling Defendants as to 

whether dispute resolution should proceed under Paragraph 77 or 78, the parties to the dispute 

shall follow the procedures set forth in the paragraph determined by EPA to be applicable. 

However, if the Settling Defendants ultimately appeal to the Court to resolve the dispute, the 

Court shall determine which paragraph is applicable in accordance wrth the standards of 

applicability set forth in Paragraphs 77 and 78. 

77. Formal dispute resolution for disputes pertaining to the selection or adequacy of 

any response adion and all other disputes that are accorded review on the administrative 

record under applicable principles of administrative law shall be conducted pursuant to the 

procedures set forth in this Paragraph. For purposes of this Paragraph, the adequacy of any 

response adion indudes, without limitation: (1) the adequacy or appropriateness of plans, 

procedures to implement plans, or any other items requiring approval by EPA under this 

Consent Decree; and (2) the adequacy of the perfonnance of response actions taken pursuant 

to this Consent Decree. Nothing in this Consent Decree shall be constmed to allow any dispute 
J ^ M ~ i n 0<̂ <V<~ j ^ J U j ^ 1 ^ ' ' " ^ ^ ^ 

by Settling Defendants regarding the validrty of thelRC " ~ 

a. An administrative record of the dispute shall be maintained by EPA and 

shall contain all Statements of Position, induding supporting documentation, submitted 

pursuant to this Section. Where appropriate, EPA may allow submission of supplemental 

Statements of Posrtion by the parties to the dispute. 
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b. The Diredor of the Superfund Division, EPA Region 5, will issue a final 

administrative decision resolving the dispute based on the administrative record described in 

Paragraph 77.a. This decision shall be binding upon the Settling Defendants, subjed onty to 

the right to seek judidal review pursuant to Paragraph 77c. and d. 

c. Any administrative decision made by EPA pursuant to Paragraph 77.b. 

shall be reviewable by this Court, provided that a motion for Judicial review ofthe decision is 

filed by the Settling Defendants with the Court and served on all Parties within 10 days of 

receipt of EPA's decision. The motion shall include a description of the matter in dispute, the 

efforts made by the parties to resolve it, the relief requested, and the schedule, if any, within 

which the dispute must be resolved to ensure orderiy implementation of this Consent Decree. 

The United States may file a response to Settiing Defendants' motion. 

d. In proceedings on any dispute governed by this Paragraph, Settling 

Defendants shall have the burden of demonstrating that the decision of the Superfund Division 

Diredor is ariaitrary and capricious or otherwise not in accordance wrth law. Judidal review of 

EPA's decision shall be on the administrative record compiled pursuantto Paragraph 77.a, 

78. Formal dispute resotution for disputes that nerther pertain to the selection or 

adequacy of any response adion nor are otherwise accorded review on the administrative 

record under applicable principles of administrative taw, shall be governed by this Paragraph. 

a. Following receipt of Settling Defendants' Statement of Posrtion submitted 

pursuant to Paragraph 76, the Diredor ofthe Superfund Division, EPA Region 5, will issue a 

final decision resolving the dispute. The Superfund Division Director's decision shall be binding 

on the Settling Defendants unless, within 10 days of receipt of the decision, the Settling 

Defendants file with the Court and serve on the parties a motion for Judicial review ofthe 
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decision setting forth the matter in dispute, the efforts made by tiie parties to resolve it, the 

relief requested, and the schedule, if any, within which the dispute must be resolved to ensure 

orderiy implementation of the Consent Decree. The United States may file a response to 

Settling Defendants' motion. 

b. Notwithstanding Paragraph Q of Section I (Background) of this Consent 

Decree, judicial review of any dispute govemed by this Paragraph shall be governed by. 

applicable principles of law. 

79. The invocation of formal dispute resolution procedures under this Section shall 

not extend, postpone or affed in any way any obligation ofthe Settling Defendants under this 

Consent Decree, not diredly in dispute, unless EPA agrees or the Court orders othenwise. 

Stipulated penalties with resped to the disputed matter shall continue to accrue but payment 

shall be stayed pending resolution ofthe dispute as provided in Paragraph 89. Nohwrthstanding 

the stay of payment, stipulated penarties shall accrue from the first day of noncompliance wrth 

any applicable provision of this Consent Decree. In the event that the Settling Defendants do 

not prevail on the disputed issue, stiputated penarties shall be assessed and paid as provided in 

Sedion DCXll (Stipulated Penalties). 

XXU. STIPULATED PENALTIES 

80. Settling RA Defendants or Settling O&M Defendants, as the case may be, shall 

be liable for stipulated penalties in the amounts set forth in Paragraphs 81. a and 82 to the 

United States for their failure to comply wrth the requirements of this Consent Decree specified 

below, unless excused under Sedion Da (Force Majeure). "Compliance" by Settling RA 

Defendants or Settling O&M Defendants, as the case may be, shall include completion of the 

applicable activrties under this Consent Decree or any work plan or other plan approved under 
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this Consent Decree identified below in accortlance with all applicable requirements of law, this 

Consent Decree, the RA Work Plan and O&M Plan, and any plans or other documents 

approved by EPA pursuant to this Consent Decree and wrthin the specified time schedules 

established by and approved under this Consent Decree. 

81. a. The following stipulated penalties shatt accme per violation per day for any 

noncompliance identified in Subparagraph b: 

Penartv Per Violation Per Dav Period of Noncompliance 

$ 1000 1st through 14th day 

$ 2000 15th through 30th day 

$4000 31st day and beyond 

b. Compliance Milestones. r- n n n 

1. Failure to adequately br timely complete the following 

submissions/activities'iiuUmili in lliu RAWDritftanshall subjed Settling RA Defendants to the 

stipulated penalties established in Subparagraph a.: 

Record aeeesa and deed restridions en alt property as described 
in the ROD within 30 days of entry of thia Consent Decree. 

Submit to EPA signed access agreementsypr iiptWcatî ^^ 
pursUaptiSiiP&rigiiph^i^^ /> -^i . 
where access ^ n e g e d ; * ^ ^ ^ ^ ^ 

6i<*'* '̂ |ubmitiM;•EjFV :̂:î ig!j|ĵ ^ :irî -vyfiitirig 
pJurSiiaitlki?Pi^|Bp 
\A^li(Bfi^;^c^i%hteeded;^pinitc^h^ 

Complete all RA Woric tasksjj^WljprM^l^stpnesJiby the dates 
required in the fAjSett^irii peferldar^^ SSchedule in 
Appendix ti'H. 

Provide sevenfy two (72) hours phe full̂  WorkirigtDiiy notice to 
EPA's Projed Coordinator of any change \n scheduled field ? 
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(2) Failure to adequately or timely complete the following 

submissions/ activrties set forth in the O&M Ptan and this Consent Decree shall subject Settling 

O&M Defendants to the stipulated penalties established in Subparagraph a.: 

initiate 0&frfl-tt&-pfevi3ogin'tho-0&M Plon-schedule. -

Initiate quarteriy groundwaterjand drinking water monitoring 
consistent with the schedule \t̂  Appendix I and the O&M Plan. 

Complete quarterly groundwater and drintcing water monitering as 
provided-in the O&M Plan schedule. 

Initiate annual groundwater monrtoring as provided in the O&M 
I lOI I dL>l IBUUIU. 

Complete annual groundwater morfltoring as provided-in the O&M 
Plan schedule-
Initiate five-year review groundwater monitering as provided in the 
O&M Plan schedule-
Complete five-year review groundwater monitoring as provided in 
the OftMPIan schedulc-

^̂ Gemplotu 0&M-g!PprovidGtrTrrtho'G&M4?taaiafibsdujg^ 

Payment of any Past Response Costs pj^i^y|^il|^:l^$pE:^sei:!^^ 
installment payment by the Crty as required by this Consent 
Decree (except that Decker shall not be assessed any penalty 
based on the Cify's failure to make any such installment 
payment). 

Payment of the any Past Response CostsjgJl l l i i ik^iFi^^ 
tpj^jliiliailC^Osts i by Decker as requircd by 
this Consent Decree (except that the City shall not be assessed 
any penalfy based on Decker's feilure to make any such 
payment). 

Payment of the future Response Costs-payment by the-City and 
Decker as required by this Consent Decree. 

Implementation of the access and instrtutional controls by Decker 
on the Adjacent Parcels, as provided in Paragraph 31 of this ^ 
Consent Deqee^(iy£yf " i ^ Xiv ^ vSuT/wf W t^^-.^-r^/Z/ 

% i ^ s ^ 1 ^ , ^ ^ \ . 0 

82. ali;:: :• ::nrhe following stipulated penarties shall accme per violation per day for 

failure of Settling RA Defendants or Settling O&M Defendants to submrt timely or adequate 
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reports or other written documents pursuant to the RA Woric Ptan and O&M Plan, respedively, 

and this Cionsent Decree iiaiii#l!f§pdniy;iin&^ 

Penarty Per Violation Per Day Period of Noncompliance 

$ 500 1st through 14th day 

$1,000 15th through 3Qth day 

$2,000 31st day and beyond 

(1;]i.S::- îFMiiif§ t̂p^ 

ibqpilJiiiiiiiEiina^ 

RelE^i tJ i ; : i i i^^ 
i!ii|i|alii;^i[|b::Pa^ 

(23l^:ii:;:;5ip^|iiiJTe;ttj^ 

etqt«/|iB^:ISJet;fcii^ 

Ippi^ii^^di^pi^^ 
Prpyidi||ti|it)ft|;iE^ 

l|rtffpiJ6;#rfiJii|giî ^ 

, , ' ^ j A Coin|ifepiahiBwa 

Pipi 'scleiEii i^ 
!E5brnplel^-;fiVeTi^ 
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83. All penalties shall begin to accrue on the day after the complete performance is 

due or the day a violation occurs, and shall continue to accme through the final day ofthe 

correction of the noncompliance or completion of the adivity. However, stipulated penalties 

shali not accme: (1) wrth respect to a deficient submission under Sedion Xlll (EPA Approval of 

Plans and Other Submissions), during the period, if any, beginning on the 31st day after EPA's 

receipt of such submission until the date that EPA notifies Settling Defendants of any 

deficiency; (2) with respect to a decision by the Director of the Superfund Division, EPA Region 

5, under Paragraph 77.b or 78.a of Section DCX (Dispute Resolution), during the period, if any, 

beginning on the 21st day after the date that Settling Defendants' reply to EPA's Statement of 

Position is received until the date that the Diredor issues a final decision regarding such 

dispute; or (3) with respect to judicial review by this Court of any dispute under Section DCXI 

(Dispute Resolution), during the period, if any, beginning on the 31st day after the Court's 

receipt of the final submission regarding the dispute until the date that the Court issues a final 

decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of 

separate penalties for separate violations of this Consent Decree. 

84. Following EPA's determination tiiat Settiing RA Defendants have failed to 

comply with an RA requirement of this Consent Decree. EPA may give Settling fRA Defendants 

written notification of the same and describe the noncompliance. EPA may send the Settling 

RA Defendants a written demand for the payment of the penarties. However, penarties shall 

accme as provided in the preceding Paragraph regardless of whether EPA has notified the 

Settling RA Defendants of a viotation. 

85. Following EPA's detennination that Settling O&M Defendants have failed to 

comply with an O&M requirement of this Consent Decree, EPA may give Settling O&M 

Defendants written notification of the same and describe the noncompliance. EPA may send 
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the Settling O&M Defendants a written demand for the payment of the penarties. However, 

penalties shall accrue as provided in the preceding Paragraph 83; regardless of whether EPA 

has notrtled the Settling O&M Defendants of a violation. 

86- All penarties accming under this Section shall be due and payable to the United 

States within 30 days of the Settling Defendants' receipt from EPA of a demand for payment of 

the penalties, unless Settling Defendants invoke the Dispute Resolution procedures under 

Sedion DCXI (Dispute Resolution). All payments fo the United States under this Section shall be 

paid by certified or cashier's check(s) made payable to "EPA Hazardous Substances 

Superfund," shall be mailed to the U.S. Environmental Protection Agency, Superfund 

Accounting, P.O. Box 70753, Chicago, Illinois 60673. shall indicate that the payment is for 

stipulated penarties. and shall reference the EPA Region and Site/SpiU ID # 05-AN, the DOJ 

Case Number 90-11-2-1109, and the name and address of the parfy making payment. Copies 

of check(s) paid pursuant to this Sedion, and any accompanying transmittal letter(s). shall be 

sent to the United States as provided in Section DCDCVIII (Notices and Submissions), and to the 

addressees in Paragraph 63 of this Consent Decree. 

87. The payment of penalties relating to the RA Woric shall not alter in any way 

Settling RA Defendants' obligation to complete the performance ofthe RA Work required under 

this Consent Decree. 

88. The payment of penarties relating to the O&M Wori< shall not alter in any way 

Settling O&M Defendants' obligation to complete the perfonnance of the O&M Woric required 

under this Consent Decree. 

89. Penalties shall continue to accme as provided in Paragraph 83 during any 

dispute resolution period, but need not be paid until the following: 
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a. If the dispute is resolved by agreement or by a decision of EPA that is not 

appealed to this Court, accmed penarties determined to be owing shall be paid to EPA within 15 

days of the agreement or the receipt of EPA's dedsion or order; 

b. If the dispute is appealed to this Court and the United States prevails in 

whole or in part, Settling Defendants shall pay all accmed penatties determined by the Court to 

be owed to EPA wrthin 60 days of receipt of the Court's decision or order, except as provided in 

Subparagraph c below; 

c. If the Distrid Court's decision is appealed by any Party, Settiing 

Defendants shall pay all accmed penarties determined by the District Court to be owing to the 

United States into an interest-bearing escrow account withtn 60 days of receipt of the Court's 

decision or order. Penalties shall be paid into this account as they continue to accrue, at least 

every 60 days. Within 15 days of receipt ofthe final appellate court decision, the escrow agent 

shall pay the balance of the account to EPA or to Settling Defendants to the extent that they 

prevail-

90. a. If Settling Defendants fait to pay stipulated penalties v^ien du^the 

United States may institute proceedings to collect the penalties. 

b. Nothing in this Consent Decree shall be constmed as prohibiting, artering, 

or in any way limiting the ability of the United States to seek any other remedies or sandions 

available by virtue of Settling Defendants' violation of this Decree or of the statutes and 

regulations upon which it is based, including, but not limrted to, penarties pursuant to Sedion 

122(1) of CERCLA- Provided, however, that the Unrted States shall not seek dvil penarties 

pursuant to Sedion 122(1) of CERCLA for any violation for which a stipulated penalty is 

provided herein, except in the case of a willful violation of the Consent Decree. 
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91. Notwrthstanding any other provision of this Sedion, the Unrted States may, in its 

unreviewable discretion, waive any portion of stipulated penatties that have accmed pursuantto 

this Consent Decree. 

XXIII. COVENANTS NOT TO SUg BY PLAINTIFF 

92. tn consideration of the adions that will be performed and the payments that will 

be made by the SetUing O&M Defendants under the terms ofthe Consent Decree, and except 

as specifically provided in Paragraphs 93, 94, and 100 of this Section, the United States 

covenants not to sue or to take administrative action against Settling O&M Defendants pursuant 

to Sedions 106 and 107(a) of CERCLA and Sedion 7003 of RCRA relating to the Site. Except 

with resped to future p re i ^^ liability of the 6tfy 'iSlpjr^g;0&M :D#^ridĵ ^^^ these covenants not 

to sue Shalt take effect upon^receiptBjJrj^^ 

Si^ti i in?*^ the reeeipt fay EPA of the payments 

required by Paragraphs 54 and 55 of Sedion DCVI (Reimbursement ef Response Oosts). 

Cxeept wrth respect to future liability of Decker, these covenants not to sue shall take effect 

upon the receipt by CPA Ofthe payments required by Paragraph 55 ef Section DCSft 

(Reimbursement of Response Costs)- With resped to futurelliability of the Settling O&M 

Defendants, these covenants not to sue shall take effed upon Certification of Completion of 

O&M Work by EPA pursuant to Paragraph 59. b of Section DCVI (Certification of Completion). 

TheSe eibiltjiriued^^ covenants not to sue ^ra Is conditioned upon the 

satisfadory performance by SetUing O&M Defendants of their obligations under this Consent 

Decreeî îniliciid^ 

DIJiifltllRiiHtilli^^ These covenants not to sue extend onfy to the 

Settling O&M Defendants and do not extend to any other person; except that tffhese covenants 

not to sue (and reservations of rights thereto) shall also apply to Settling O&M Defendants' 
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officers, pubjlcdiicfais, diredors, and employees, successors, and assigns, but only to the 

extent that the alleged liability of the officer, diredor, employee, successor or assign is based 

on rts status and in its capacity as an officer, director, employee, successor, or assign of the 

Settling O&M Defendant, and not fo the extent that the alleged liability arose independentiy of 

the alleged liabilify ofthe Settling O&M Defendant. 

93. United States' Pre-certification Reservations. Notwrthstanding any other 

provision of this Consent Decree, the Unrted States reserves, and this Consent Decree is 

without prejudice to, the right to institute proceedings in this adion or in a new adion, or to 

issue an administrative order seeking to compel Settling O&M Defendants to perform further 

response adions relating to the Site, or to reimburse the United States for additional costs of 

response, if, prior to Certification of Completion of the O&M Woric: 

(1) conditions at the Srte, previously unknown to EPA, are discovered, 
or 

(2) information, previously unknown to EPA, is received, in whole or 
in part, 

and these previously unknown conditions or infonnation together with any other relevant 

information indicates that the Operation and Maintenance is not protedive of human heatth or 

the environment. 

94. Unrted States' Pos^-certificatipn Reservations. Notwithstanding any other 

provision of this Consent Decree, the Unrted States resen/es. and this Consent Decree is 

without prejudice to, the right to institute proceedings, in this adion or in a new action, or to 

issue an administrative order seeking to compel Settling O&M Defendants to perform forther 

response actions relating to the Site or to reimburse the United States for additional costs of 

response if, subsequent to Certification of Completion ofthe O&M Woric: 
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(1) condrtions at the Srte, previously unknown to EPA, are discovered, 
or 

(2) information, previously unknown to EPA. is received, in whole or 
in part, 

and these previously unknown conditions or this information together with other relevant 

information indicate that the Operation and Maintenance is not protedive of human hearth or 

theenvironment l ^ ^ i ^ ^ ^ ^ ^ ^ " ^ 

95. For purposes iW Paragraph 93, the infonnation and the conditions known to EPA 

shall include only that infom ation and those conditions known to EPA as of the date of lodging 

of this Consent Decree and set forth in the Record of Decision for the Srte and br |h the Site 

Wf^^ files regardirig we Ŝ ^ For purposes of Paragraph 94, the information and the 

conditions known to EPA shall indude only that information and those conditions known to EPA 

as of the date of Certification of Ckimpletion of the O&M Work and set forth in the Record of 

Decision, the AfSttiS^^ or in any information 

received by EPA pursuant to the requirements of this Consent Decree prior to Certification of 

Completion of the O&M Woric. 

96. In consideration of the actions that will be perfonned by the Settling RA 

Defendants underthe terms ofthe Consent Decree, and except as specifically provided in 

Paragraphs 97, 98, and 100 of this Section, the United States covenants not to sue or to take 

administrative adion against Settling RA Defendants pursuant to Sedions 106 and 107(a) of 

CERCLA and Section 7003 of RCRA relating to the Site, ^bept wWrth respect to present 

futupe liability ofthe Settling RA Defendants, these covenants not to sue shall take effect upon 

entry of this Consent Decree. With resped to future liabilify, these covenants not to sue shall 

take effed upon Certification of Completion of the RA Woric by EPA pursuant to 

Paragraph 58.b of Sedion DCVI (Certification of Completion). These MritihijiBd effe of 

-68 -



@006 
02/03/99 WED 18:04 FAI 202 616 6584 

DRAFT - FEBRUARY 2,1999 
4 7 i ^ 

thisse covenants not to sue are condrtioned upon the satisfadory perfonnance by Settling RA 

Defendants of their obligations under this Consent Decree. These covenants not to sue extenci 

only to the Settling RA Defendants and do not extend to any other person. These covenants 

not to sue (and reservations of rights thereto) shall also apply to Settling RA Defendants' 

officers, directors, and employees, successors, and assigns, but only to the extent that the 

alleged liability ofthe officer, diredor, employee, successor or assign is based on its status and 

in its capacity as an officer, director, employee, successor, or assign ofthe Settling RA 

Defendant, and not to the extent that the alleged liability arose independently of the alleged 

liability of the Settling RA Defendant. 

97. United States' Pre-certification Reservations. Nohvithstanding any other 

provision of this Consent Decree, the United States reserves, and this Consent Decree is 

wrthout prejudice to, the right to instrtute proceedings in this adion or In a new adion, or to 

issue an administrative order seeking to compel Settling RA Defendants to perform further 

response adions relating to the Site, or to reimburse the United States for additional costs of 

response, rf, prior to Certification of Comptetion of the Remedial Adion: 

(1) conditions at the Site, previously unknown to EPA, are dis(X)vered, 
or 

(2) infonnation, previously unknown to EPA, is received, in whole or 
in part, 

and these previously unknown condrtions or information together with any other relevant 

information indicates that the Remedial Adion is not protedive of human health or the 

environment. 

98. United States' Pogt-certification Resen/ation?. Notwrthstanding any other 

provision of this Consent Decree, the United States reserves, and this Consent Decree is 
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without prejudice to, the right to institute proceedings in this action or in a new action, or to 

issue an administrative order seeking to compel Settling RA Defendants to perform further 

response adions relating to the Srte, or to reimburse the United States for additional costs of 

response, if, subsequent to Certification of Completion ofthe Remedial Action: 

(1) condrtions at the Site, previously unknown to EPA, are discovered, 
or 

(2) information, previously unknown to EPA, is received, in whole or 
in part, 

and these previously unknown conditions or this information together wrth other relevant 

information indicate that the Remedial Adion is not protedive of human hearth or the 

environment. 

99. For purposes of Paragraph 97, the information and the condrtions known to EPA 

shall include only that information and those conditions known to EPA as ofthe date of lodging 

of this Consent Decree and set forth in the Record of Decision for the Site and the ActiVie Site 

f^ j^ l t r t is^r i^^ i^^^ For purposes of Paragraph 98. the information and the 

conditions known to EPA shall include only that information and those condrtions known to EPA 

as of the date of Certification of Completion of the RA Woric and set forth in the Record of 

Decision, thfe-Sitî t"ilie(; j^^jii^EPiOk files reg^ or in any information received by 

EPA pursuant to the requirements of this Consent Decree prior to Certification of Completion of 

the RA Woric. 

100. General reservations of rights. The covenants not to sue set forth above do not 

pertain to any matters other than those expressly specified in Paragraphs 6492 and 6596. The 

United States reserves, and this Consent Decree is without prejudice to, ali rights against 

Settling Defendants with respect to all other matters, including but not limited to. the following; 
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a. claims based on a failure by Settling Defendants to meet a requirement of 

this Consent Decree; 

b. liability arising from the past, present, or future disposal, release, or threat 

of release of Waste Materials outside of the Srte; 

c. liability for future disposal of Waste Material at the Srte. other than as 

provided in the ROD. the Woric, or othenwise authorized by EPA; 

d. liabilrty for damages for injury to, destmdion of, or loss of natural 

resources, and for the costs of any-natural resource damage assessments; 

e. criminal liability; 

f. liabilrty for violations of federal or sfete law which occur during or after 

implementation ofthe Remedial Adion; and 

g. liabilrty for implementation of the contingent remedy fOr: grOupdyra 

tre^mieht^provided for in the ROD. 

101. Work Takeover. In the event EPA determines that Settling Defendants have 

ceased implementation of any portion ofthe Work, are seriously or repeatedly deficient or late 

in their performance of the Work, or are implementing the Work in a manner which may cause 

an endangerment to human hearth or the environment, EPA may assume the perfonnance of 

all or any portions ofthe Work as EPA determines necessary. Settling Defendants may invoke 

the procedures set forth in Sedion DCXI (Dispute Resolution), Paragraph 74, to dispute EPA's 

determination that takeover of the Woric is wananted under this Paragraph. Costs incurred by 

the Unrted States not inconsistent with the NCP in perfonning the Work pursuant to this 
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Paragraph shall be reimbursed to EPA by tiie respedive Settling Defendants wrthin 30 days of 

receipt of a demand for payment by EPA. 

102. Notwrthstanding any other provision of this Consent Decree, the United States 

retains all authority and reserves alt rights to take any and all response actions authorized by 

law. 

DCXIV. COVENANTS BY SETTLING DEFENDANTS 

103. Covenant Not to Sue. Subjed to the reservations in Paragraph 104, Settling 

Defendants hereby covenant not to sue and agree not to assert any claims or causes of adion 

against the United States wrth resped to the Srte. and Past and Future Response Costs as 

defined herein, or this Consent Decree, including, but not limited to: 

a. any direct or indired claim for reimbursement from the Hazardous 

Substance Superfund (established pursuant to the Intemal Revenue Code. 26 U.S.C. § 9507) 

through CERCLA Sedions 106(b)(2), 107, 111, 112,113 or any other provision of law; 

b. any claims against the Unrted States, including any department, agency 

or instrumentality of the United States, under CERCLA Sections 107 or 113 related to the Site; 

c. any claims arising out of response adivities at the Site, induding claims 

based on EPA's seledion of response actions, oversight of response adivities or approval of 

ptans for such adivities; or 

d. any claims for costs, fees or expenses incurred in this action, including claims 

under 28 U.S.C. § 2412 (Equal Access to Justice Ad), as amended. 
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104. The Settling Defendants resen/e, and this Consent Decree is wrthout prejudice 

to, claims against the Unrted States, subject to the provisions of Chapter 171 of Title 28 of the 

United States Code, for money damages for injury or loss of property or personal injury or 

death caused by the negligent or wrongful act or omission of any employee of the United States 

while acting wrthin the scope of his office or employment under ciroumstances where the United 

States, if a private person, would be liable to the claimant in accordance with the law of the 

ptace where the ad or omission occurred. However, any such claim shall not indude a claim 

for any damages caused, in whole or in part, by the act or omission of any pereon, induding 

any contrador, who is not a federal employee as that term is defined in 28 U.S.C. § 2671; nor 

shall any such claim Include a claim based on EPA's selection of response adions, or the 

oversight or approval of the Settling Defendants' plans or activities. The foregoing applies only 

to daims which are brought pursuant to any statute other than CERCLA and for which the 

waiver of sovereign immunity is found in a statute other than CERCLA; 

105. Nothing in this Consent Decree shall be deemed to constitute preauthorization 

of a claim within the meaning of Sedion 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. 

§ 300.700(d). 

106. Settling Defendants agree te waive all daims or causes of action (exeept 

daiiti|tpei^ferie§o^^ may haveforall matters 

oiv^ri^itlndt'tiql^vsfj^ 

oth^(e)C6i?itf for t ^ 

Addi^lss^'tTBri^ 

tSjoipifeniaiin^^ Sledvhigreinlor lipritribt^iorii' aricfiyrthef'agiiS&fo'^i^^ 

dSiihFfe:?aiid̂ iĉ  Matters Addressed herein relating to the Site 

eontributien, against each ether and the following persons: 
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a. any person (i) whose liability to Settling Defendants with respect to the Site 

is based solely on CERCLA § 107(a)(3) or (4), (ii) who arranged for the disposal, treatment, or 

transport for disposal or treatment, or accepted for transport for disposal or treatment, of only 

Municipal Solid Waste or Sewage Sludge owned by such person, and (iii) who is a Small 

Business, a Small Non-profit Organization, or the CDwner, Operator, or Lessee of Residential 

Properfy; and 

b. any person (i) whose liability to Settling Defendants with resped to the Site 

is based solely on CERCLA § 107(a)(3) or (4), and (ii) who arranged forthe disposal, treatment, 

or transport for disposal or treatment, or accepted for transport for disposal or treatment, of 55 

gallons or less of liquid materials containing hazardous substances, or 100 pounds or less of 

solid materials containing hazardous substances, except where EPA has determined that such 

material contributed or could contribute significantly to the costs of response at the Site. 

XXV. EFFECT OF SETTLEMENT: CONTRIBUTION PROTECTION 

107. Nothing in this Consent Decree shall be constmed to create any rights in, or 

grant any cause of adion to, any person not a Party to this Consent Decree. The preceding 

sentence shall not be constmed to waive or nullify any rights that any person not a signatory to 

this decree may have under applicable law. Each ofthe Parties expressly reserves any and all 

rights (induding, but not limrted to, any right to contribution), defenses, claims, demands, and 

causes of adion which each Party may have wrth resped to any matter, transadion, or 

occurrence relating in any way to the Srte against any person not a Party hereto, except as 

provided in Paragraph 106. 

108. The Parties agree, and by entering this donsent Decree this Court finds, that 

the Settling Defendants are entitied, as ofthe effedive date of this Consent Decree, to 

- 74 -

1011 



^ 121012 
02/03/99 WED 18:08 FAX 202 616 8584 

DRAFT - FEBRUARY 2,1999 

protection from contribution adions or daims as provided by CERCLA Sectton 113(f)(2), 42 

U.S.C. § 9613(f)(2) for Matters Addressed in this Consent Decree. This contribution protedion 

shall also apply to the Settling Defendants' officers, public,officials, directors, and employees, 

successors, and assigns, but only to the extent that any alleged liabilrty ofthe officer, director, 

employee, successor or assign is based on its status and in its capadfy as an officer, director, 

employee, successor, or assign of the Settling Defendant, and not to the extent that any alleged 

liabilify arose independently of the alleged liabilrty of the Settling Defendant. L C M — ' ' 

y Z ( r - ^ - ^ ^ ^ 

109. The Settling Defendants agree that wrth respect to any ^ i t or claim for 

contribution brought by them for matters related to this Consent Decree they wilt notify the 

Unrted States in writing no later than forfy-five (45) days prior to the initiation of such surt or 

daim. 

110. The Settling Defendants also agree that with resped to any surt or claim for 

contribution brought against them for matters related to this Consent Decree they will notify in 

writing the United States within fifteen (15) days of service of the complaint on them, tn 

addition. Settling Defendants shall notify the United States within fifteen (15) days of service or 

receipt of any Motion for Summary Judgment and wrthin fifteen (15) days of receipt of any order 

from a court setting a case for trial. 

111. (a)' In any subsequent administrative or judicial proceeding initiated by the 

United States for injundive relief, recovery of response costs, or other appropriate relief retating 

to the Site, Settling Defendants shall not assert, and may not maintain, any defense or claim 

based upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, daim-

splitting, or other defenses based upon any contention that the claims raised by the United 

States in the subsequent proceeding were or should have been brought in the instant case; 
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provided, however, that nothing in this Paragraph affeds the enforceability ofthe covenants not 

to sue set forth in Sedion DCXItl (Covenants Not to Sue by Ptaintiff). 

(jliS]i^^''''iniai:ty^siit^ 

iniui^iv^a^ll§ifi^ 

SettliiigrOej^ 

theprftiidplie^^dfiWaw^ 

other^aĵ iehsî JB '̂liias^ 

djefi^ni^iptsi'in'thi'sj^ 

rase;-pliwidi^,^^iil^^ • 

itk)TOha|̂ fe:'̂ ^ 

XXVI. ACCESS TO INFORMATION 

112- Settling Defendants shall provide to EPA, upon request, copies of att documents 

and information within their possession or control or that of their contractors or agents relating 

to activrties at the Site or to the imptementation of this Consent Decree, including, but not 

limited to, sampling, analysis, chain of custody records, manifests, tmcking logs, receipts, 

reports, sample traffic routing, correspondence, or other documents or information related to 

the Work. Settling Defendants shall also make available to EPA, upon request to thei^fffy-

identified in Sedion DCDCVIII (Notices and Submissions), for purposes of investigation, 

information gathering, or testimony, their employees, agents, or representatives with knowledge 

of relevant facts conceming the performance of the Work. 

113. a. Settiing Defendants may assert business confidentialify claims covering 

part or all of the documents or information submitted to Plaintiff under this Consent Decree to 

the extent pennrtted by and in accordance wrth Sedion 104(e)(7) of CERCLA, 42 U.S.C. 
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§ 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or information detemiined to bo 

confidential by EPA wilt be afforded the protection specified in 40 C.F.R. Part 2, Subpart B. tf 

no claim of confidentiality accompanies documents or information when they are submrtted to 

EPA, or if EPA has notified Settling Defendants that the documents or information are not 

confidential underthe standards of Sedion 104(e)(7) of CERCl-A, the public may be given 

access to such documents or information without further notice to Settling Defendants. 

b. The Settiing Defendants may assert that certain documents, records and 

other information are privileged under the attomey-dient privilege or any other privilege 

recognized by federal taw. tf the Settling Defendants assert such a privilege in lieu of providing 

docuriients, they shall provide the Plaintiff with the following: (1) the title of the document, 

record, or infonnation; (2) the date ofthe document, record, or information; (3) the name and 

title ofthe author ofthe document, record, or information; (4) the name and title of each 

addressee and recipient; (5) a description ofthe contents ofthe document, record, or 

information: and (6) the privilege asserted by Settling Defendants. However, no documents, 

reports or other information created or generated pursuant to the requirements of the Consent 

Decree shall be wrthheld on the grounds that they are privileged. 

114. No claim of confidentiality shall be made with respect to any data, including, but 

not limited to, all sampling, analytical, monrtoring, hydrogeologic, scientific, chemical, or 

engineering data, or any other documents or information evidencing enVJi'dr^t^ntal: condrtions 

at or around the Srte. 
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XXVU. RETENTION OF RECORDS 

115. a. Until 10 years after the Settling RA Defendants' receipt of EPA's 

notification pursuant to Paragraph 58.b of Sedion DCVI (Certification of Completion), each 

Settling RA Defendant shali preserve and retain all records and documents now in its 

possession or control or which come into rts possession or control that relate in any manner to 

the performance of the Work or liabilify of any person for response actions conduded and to he 

conduded at the Site, regardless of any corporate retention policy to the contrary. Until 10 

years after the Settling RA Defendants' receipt of EPA's notification pursuant to Paragraph 58.b 

of Section XVI (Certification of Completion), Settling RA Defendants shall also instruct their 

contractors and agents to preserve all documents, records, and information of whatever kind, 

nature or description relating to the performance of the WorK. 

b. Until 10 years after the Settling O&M Defendants' receipt of EPA's 

notification pursuant to Paragraph 59.b of Sedion DCVI (Certification of Completion), each 

Settling O&M Defendant shall preserve and retain all records and documents now in its 

possession or control or which come into its possession or control that relate in any manner to 

the perfonnance ofthe Work or tiability of any person for response adions conduded and to be 

conduded at the Site, regardless of any corporate retention policy to the contrary. Until 10 

years after the Settling O&M Defendants' receipt of EPA's notification pursuant to 

Paragraph 59.b of Sedion DCVI (Certification of Completion), Settling O&M Defendants shall 

also instmd their contractors and agents to preserve all documents, records, and information of 

whatever kind, nature or description relating to the performance ofthe Woric. 

116. At the conclusion of this document retention period. Settling Defendants shall 

notify the United States at least 90 days prior to the destmdion of any such records or 

documents; and, upon request by the Unrted States. Settling Defendants shall deliver any such 
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records or documents to EPA. The Settling Defendants may assert that certain documents, 

records and other information are privileged underthe attomey-dient privilege or any other 

privilege recognized by federal law. If the Settling Defendants assert such a privilege, they 

shall provide the Plaintiffs wrth the following: (1) the trtle of the document, record, or 

information; (2) the date of the document, record, or information; (3) the name and title of the 

author of the document, record, or information; (4) the name and trtle of each addressee and 

recipient; (5) a description ofthe subjed ofthe document, record, or information; and (6) the 

privilege asserted by Settling Defendants. However, no documents, reports or other 

information created or generated pursuant to the requirements of the Consent Decree shall be 

wrthheld on the grounds that they are privileged. 

117. Each Settling Defendant hereby certrtiss individually that, to the best of its 

knowledge and belief, after thorough inquiry, rt has not altered, mutilated, discarded, destroyed 

or othenwise disposed of any records, documents or other information relating to its potential 

liabilify regarding the Site since notification of potential liabilify by the United States or the State 

or the filing of surt against rt regarding the Srte and that rt has fully complied with any and all 

EPA requests for infonnation pursuant to Sedion 104(e) and 122(e) of CERCl-A. 42 U.S.C. 

9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C. 6927. 

XXVIll. NOTICES AND SUBMISSIONS 

118, Whenever, under the tenns of this Consent Decree, written notice is required to 

be given or a report or other document is required to be sent by one Parfy to another, rt shall be 

direded to the individuals at the addresses specified below, unless those individuals or their 

successors give notice of a change to the other Parties in writing. All notices and submissions 

shall be considered effedive upon receipt, unless othenwise provided. Written notice as 

specified herein shall constitute complete satisfadlon of any written notice requirement of the 
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Consent Decree with resped to the Unrted States, EPA, and the Settling Defendants, 

respedively. 

As to the United States: 

and 

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C. 20044-7611 
Re: DJ# 90-11-2-1109 

Diredor, Superfund Division 
United States Environmental Protection Agency 
Region 5 
77 West Jackson Boulevard 
Chicago. Illinois 60604 

As to EPA: 

-̂ As to the Settling RA Defendants; 

Vs to the Settling O&M Defendants: 

7 fff-̂  " M ^ ^ 

Jon Peterson 
EPA Projed Coordinator 
United States Environmental Protedion Agency 
Region 5 
77 West Jackson Boulevard 
Chicago, Illinois 60604 

[Name] 
Settling Defendants' Project Coordinator 
[Addrcss] [iiiJfel-Mosiji^ 

Settiing Defendants' Project Coordinator 
f f t r lr lrMM«1 [/MJUieSSJ 

tyir:pik;Di:;iBakcr>^p;^; 
S(Bntpr|fengin^er 
S£d!CjR'lnfernati(iriai:|rrc 
2^;^pi lyRoad 
Suite A 
Ol̂ feNdî 'iMl 48864^3983 
Phdneiiii:7/349r&4^ 
F£0<:;;^|/34?-6863i 

and 
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Mr^iiiiioifjSb^ 
6ii^t|Br;icjfiPt^ii(S^^^ 

it:ii^:-||Bi|fdj^^;iS;tre0f 
Albtbn|:MI::;^^4 

yidt^^ îcllisî sp: 

Mr:!iGtiia !̂̂ Si:'iy||lp 

e i i ig iwej l i r ' ip l^ 

Gi^hiff^sipldsiiiMl^itgsiD^ 
F?lii[6riiiiWl6^iS3Jg 

z^mis^ 

Bi|«ei|Mi|l|iMi5!^^ 
4(p!S-i:6itrt?i^'Str^ 

XXIX EFFECTIVE DATE 

119. The effective date of this Consent Decree shall be the date upon which this 

Consent Decree is entered by the Court, except as othenwise provided herein. 

XXX. RETENTION OF JURISDICTION 

120. This Court retains jurisdiction over both the subjed matter of this Consent 

Decree and the Settling Defendants for the duration of the performance of the terms and 

provisions of this Consent Decree for the purpose of enabling any of the Parties to apply to the 

Court at any time for such further order, diredion, and relief as may be necessary or 

appropriate for the constmdion or modification of this Consent Decree, or to effeduate or 
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enforce compliance wrth its terms, or to resolve disputes in accordance with Sedion DCXI 

(Dispute Resolution) hereof. 

XXXI. APPENDICES 

121. The following appendices are attached to and incorporated into this Consent 

Decree: 

"Appendix A" is the RA Woric Plan. 

"Appendix B" is the O&M Plan. ^ / ^^f^^^'^I^^-^^ , 

"Appendix C° is the Legal Description of the Adjacent Parcels. ̂  ~~ 

"Appendix D" is the ROD-

"Appendix E" is the Remedial Design 

"Appendix P is the description and/or map ofthe Site 

"Appendix G" is the Draft Easement. 

'jAipii^MiicT.i"::i|':fti|-y^ 

"Appendix i ^ is the EPA-approved f?A Constmdion Schedule. 

XXXtt. COMMUNITY RELATIONS 

122. Settling Defendants shall propose to EPA their participation in the communify 

relations plan to be developed by EPA. EPA will detennine the appropriate role for the Settling 

Defendants under the Plan. Settling Defendants shall also cooperate with EPA in providing 

information regarding the Work to the public. As requested by EPA, Settling Defendants shall 

participate in the preparation of such information for dissemination to the public and in public 

meetings which may be held or sponsored by EPA to explain adivities at or relating to the Site. 
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DCXXllt. MODIFICATION 

123. Schedules spedfied in this Consent Decree for completion of the Work may be 

modified by agreement of EPA and the Settling Defendants. /\11 such modifications shall be 

made in writing. j ^ ^ 

124. a. Except as provided in Paragraph 13 ("Modification of the RA Work Plan 

or related Work Ptans"), no material modifications shall be made to the RA Woric Plan without 

written notification to and written approval of the United States, Settling RA Defendants, and the 

|)(Q xCourt. Prior to providing its approval to any modification, the United States will provide the 

State ̂ aad3iat|)|ii\| Cfc|yl'i.itWrii iiit«B»a with a reasonable opportunrty to review and comment on 

, the proposed modification. Modifications to the IRA Work Plan that do not materially alter that 

document may k>e made by written agreement between EPA, after providing the State idihd 

Settting'^&M Defendants with a reasonable opportunify to review and comment on the 

proposed modification, and the Settling RA Defendants. 

b. Except as provided in Paragraph 20 ("Modification ofthe O&M Plan or 

Related Plans"), no material modifications shall be made to the O&M Plan wrthout written 

notification to and written approval of the Unrted Statesv arid Settling O&M Defendantsrand pf 

by XDrderof the Court. Prior to providing its approval to any modification, the Unrted States witl 

provide the State wrth a reasonable opportunrty to review and comment on the proposed 

modification. Modifications to the O&M Plan that do not materially alter that document may be 

made by written agreement between EPA, after providing the State with a reasonabte 

opportunity to review and comment on the proposed modrtication, and the Settling O&M 

Defendants. 
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125. Nothing in this C'brisierit Decree shall be deemed to alter the Court's power to 

enforce, supervise or approve modifications to this Consent Decree. 

XDOCIV. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 

126. This Consent Decree shall be lodged with the Court for a period of not less 

than thirty (30) days for public notice and comment in accordance wrth Sedion 122(d)(2) of 

CERCLA, 42 U.S.C. § 9622(d)(2). and 28 CFR- § 50-7. The Unrted States resen/es the right 

to withdraw or wrthhold rts consent if the comments regarding the Consent Decree disclose 

fads or considerations which indicate that the Consent Decree is inappropriate, improper, or 

inadequate. Settling [Defendants consent to the entry of this Consent Decree without further 

notice. 

127. If for any reason the Court should dedine to approve this Consent Decree in 

the form presented, this agreement is voidable at the sole discretion of any Parfy and the tenns 

ofthe agreement may not be used as evidence in any Irtigation between the Parties. 

XXXV. SIGNATORIES/SERVICE 

128. Each undersigned representative of a Settling Defendant to this Consent 

Decree and the /\ssistant Attomey General for the Environment and Natural Resources Division 

of the Department of Justice certifies that he or she is fully authorized to enter into the terms 

and conditions of this Consent Decree and to execute and legally bind such Party to this 

document-

129. Each Settling Defendant hereby agrees not to oppose entry of this Consent 

Decree by this Court or to challenge any provision of this Consent Decree unless the United 
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States has notified the Settling Defendants in writing that it no longer supports entry of the 

Consent Decree. 

130. Each Settling Defendant shall identify, on the attached signature page, the 

name, address and telephone number of an agent who is authorized to a<x»pt service of 

process by mail on behalf of that Parfywith resped to all matters arising under or relating to 

this Consent Decree. Settling Defendants hereby agree to accept service in that manner and to 

waive the formal service requirements set forth in Rule 4 of the Federal Rules of Civil 

Procedure and any applicable local mles of this Court, including, but not limited to, service of a 

summons. 

XXXVl. FINAL JUDGMENT 

131. Upon approval and entry of this Consent Decree by the Court, this Consent 

Decree shall constitute a final judgment between and among the United States and the Settling 

Defendants. The Court finds that there is no Just reason for delay and therefore enters this 

judgment dion|sOTt::D0cr$ei as a final judgment under Fed. R. Civ. P. 54. 

SO ORDERED, ADJUDGED AND DECREED THIS _ DAY OF , 1999. 

United States District Judge 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. 
Crty of Albion. Michigan et aL Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site. 

FOR THE UNITED STATES OF AMERICA: 

Date Lois J. Schiffer 
Assistant Attomey General 
Environment and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

Date Francis J. Biros 
Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington. DC. 20530-7611 

Date W. Francesca Ferguson 
/Assistant Unrted States Attomey 
Westem District of Michigan 
U.S. Department of Justice 
P.O. Box 208 
Grand Rapids, Michigan 49501-25110 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of Unrted States v. 
Cify of Albion. Michigan ^t gl., Case No. 1:97-CV-1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Srte. 

FOR THE UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY: 

Date -David-A. UttilEli W''iU'/c^- € . \/UA..WV.O , ^ 
Aetino'^egiuiml AUiiilnistfator,--ftegitm-5^ \Z-ZJhh^ 
U.S. Environmental Protedion Agency 
77 West Jadcson Boulevard 
Chicago, Illinois 60604 

Date Connie Puchalski 
/^sistant Regional Counsel 
U.S. Environmental Protedion Agency 
Region 5 
77 West Jackson Boulevard 
Chicago, Illinois 60604 
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THE UNDERSIGNED PARTY enters into this Consent Decree in the matter of United States v. 
Cih/ of Albion. Michigan et al.. Case No. 1:97-CV^1037 (W.D. Mich.), relating to the Albion-
Sheridan Township Landfill Superfund Site. 

FOR COMPANY, INC. 

Signature: 
Date Name (print): 

Title: 
Address: 

Agent Authorized to Accept Service on Behalf of Above-signed Parfy: 

Name (print): 
Title: 
Address: 

Ph. Number: 
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